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Foreword 


WarreEN P. HItt ® 


The casual reader of this issue of the Journal may well wonder 
why in an issue supposedly devoted to the field of family law, discus- 
sions of problems of divorce and marital discord bulk so large. Can it 
be that lawyers are professionally interested only in the morbid as- 
pects of our basic societal institution? In a sense this is probably true, 
as the legal practictioner is only called upon to make his peculiar of- 
fering after the marital tie has in fact been shattered, usually beyond 
repair. There is a more fundamental reason, however, for our present 
preoccupation with questions of divorce policy. Superficially, I sup- 
pose, these questions are at the forefront of our attention because of 
the alarmingly high post-war divorce rate. To the extent that these 
divorces reflect the inevitable outcome of ill-considered war-time mar- 
riages we may dismiss this phenomenon as transitory. Yet to a large 
extent the present astonishing rate of family disruptions represents a 
social ill which is far from simple in its causation. Why is it that in 
our time marital obligations are taken so lightly and cast off for such 
slight and transient causes? 

Certainly one major reason is the diminution in importance of 
the family unit. Numerous writers have tediously pointed out that the 
institutional functions of the family are fast declining. We long ago 
reconciled ourselves to the loss to the state and factory of the respec- 
tive functions of education and economic activity. Some say that the 
growth of restaurants and delicatessens presages that cooking will 
follow manufacturing out of the home. Family social life has practi- 
cally disappeared due to the wider range of contacts possible beyond 
the limits of the family circle. It is doubtful whether the allure of 
home television will reverse the trend. Certainly the desire to trans- 
mit a material inheritance has little relevancy in a society of wage- 
earners where progressive taxes whittle away the substance of those 
who could conserve. Thus, the last important function left to the 
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family as a unit is the rearing of children and the formation of their 
character. Even this vestigial function has been put in doubt by socio- 
logist David Riesman, who contends that the child’s peer-group has 
more influence in shaping his personality than any precepts instilled 
by his parents. 

With the family thus stripped of all social utility beyond the 
mere material provision for offspring, it is small wonder that when 
love is dead the union tends to fly apart. We are obviously but a short 
step from a famililess “Brave New World,” be it of the benign sort 
envisioned by Huxley or the grim vista of Orwell. Though we cannot 
turn back the clock so as to revest the family with its ancient functions, 
we can, if we are willing, salvage many of the marriages currently 
going on the rocks by an application of the diagnostic and thera- 
peutic techniques suggested by Judge Alexander. To do so we are go- 
ing to have to scrap our cherished notions of grounds for divorce, al- 
location of fault, and the adversary nature of the divorce proceedings, 
among other things. Although these requirements today only conduce 
to fraud and perjury, Morris Ploscowe in his article shows how diffi- 
cult the road to reform will be. But if the spectre of the famililess 
omnipotent state is no mere bogyman, it behooves us to consider hard 
and long what basic changes in our approach to the marriage institu- 
tion need be made to keep the family from becoming as extinct as the 
pterodactyl. 

















The Failure of Divorce Reform 


Morris PLoscowE* 


Few fields of the law are more in need of reform than divorce. The 
reasons have been obvious for years. Lawyers are basically realists, who 
prefer to apply legal principles to ascertainable and verifiable facts. A 
modern lawyer has an abhorrence for the legal fictions and the pious 
perjuries which were so dear to the heart of the medievalist. But there 
is no area of the law in which fact and fiction, reality and myth, truth 
and perjury, are so interwoven as in the operations of the present laws 
of divorce. Moreover, lawyers as a class take the canons of legal ethics 
seriously. They prefer to practice as honorable men. Yet no branch of 
the law throws more of a strain upon a lawyer’s conscience or tends as 
much to befuddle the canons of ethics as the practice of divorce law. 


The very premises on which divorce laws are based put a premium 
on make believe, pretence and perjury, and convert matrimonial 
litigation into a never-never land of unreality and fiction. Basic in 
divorce law is the concept that the legislature can specify particular 
grounds which, if present in a matrimonial relationship, make marital 
life so intolerable that a dissolution of marriage through divorce is 
necessary. This attitude of the law is derived from the procedure of 
the ecclesiastical courts of England which permitted only two grounds, 
physical cruelty and adultery, as a basis for a limited divorce from bed 
and board, which permitted the parties to live separate and apart, but 
did not give them the right to remarry. There are, unfortunately, many 
different varieties of behavior besides physical cruelty and adultery 
which may wreck a marriage. Divorce statutes have come to be known 
as “strict” or “liberal” depending upon the number of grounds they 
provide which would justify the dissolution of a marriage. However, 
it is impossible to categorize all the varieties of matrimonial friction 
and individual malevolence which would justify divorce in any single 
divorce statute. It is obvious that under restrictive divorce statutes 
listing few grounds for divorce, large areas of misbehavior are present 
which may make marital life intolerable, but which do not legally 
justify a divorce. This aspect of the law is epitomized in a recent New 
York case in which a divorce action was brought by the wife because 
of the sodomy of the husband which had resulted in his being sentenced 
to state prison for a long term. The New York statute provides only 
one ground for divorce, namely adultery. As a technical matter, sodomy 
is not adultery. The wife was denied a divorce in this case as a matter 
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of law.! Yet it is apparent that homosexuality and sodomy on the part 
of a husband can wreck a marriage far more effectively than an oc- 
casional escapade with another woman. 

Where the husband and wife desire their matrimonial freedom, 
and the particular misbehavior which has marred their marriage is 
not listed in the statute as one of the grounds for divorce, then the 
pressure to manufacture the legal grounds becomes well nigh irre- 
sistible. Perjury is a small price to pay for matrimonial freedom. Here 
is the basic reason for the staged bedroom dramas which are such a 
characteristic feature of New York divorce litigation. This is illustrated 
by Justice Bonynge’s remark in Reed v. Littleton,? “Has not my good 
brother overlooked the fact that a certain amount of naivete is an 
essential adjunct to the judicial office? Does not the Supreme court 
grind out thousands of divorces annually upon the stereotyped sin of 
the same big blonde attired in the same black silk pajamas? Is not 
access to the chamber of love quite uniformly obtained by announcing 
that it is a maid bringing towels or a messenger boy with an urgent 
telegram?” 

The pressure to find a means of dissolving marriages which are not 
listed in the statute is responsible for the tremendous growth of annui- 
ments as a substitute for divorce in New York, which has caused New 
York to be designated as a “poor man’s Reno.” Annulment is a tra- 
ditional technique for dissolving marriage because of defects or im- 
pediments occurring at the inception of the marriage contract. In New 
York there can be iittle doubt that many of the defects or impediments 
on which annulment actions are based are conjured up for the occasion 
as a device to secure matrimonial freedom. They are normally dis- 
covered after a husband and wife find they are incompatible and go to 
a lawyer to ascertain how they may dissolve the chains that bind them. 
Referee Lapham’s comments in Richardson v. Richardson? indicate the 
extent to which perjury is resorted to in annulment proceedings in 
order to achieve the goal of marital freedom: 


An analysis of the unending procession of annullment 
actions on the calendars of our courts, gives rise to the con- 
viction that many persons who would not stoop to frame a 
false charge of adultery fall prey to the temptation of mag- 
nifying pre-marital assurances and post-marital words and 
acts, to satisfy the technical requirements of the law, thus 
shielding themselves from the necessity of disclosing the real 
cause of the rift. . . . It is the task of sifting the sincere and 
truthful from the sham and fabricated, that taxes the analyti- 
cal powers of the Court.* 





1 Cohen v. Cohen, 103 N.Y.S. 2d 426 (1951). 
2 159 Misc. 853, 289 N.Y.S. 798 (1936). 

8 103 N.Y.S. 2d 219 (1951). 

4 Id. at 222. 
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Other aspects of our divorce laws are also completely out of touch 
with the realities of modern divorce litigation. There is the doctrine 
of recrimination in divorce law, which would permit a divorce to be 
granted only to an innocent and injured party. Interpreted literally, 
this would mean a denial of divorce in most cases since normally both 
parties contribute to matrimonial conflict and discord. This require- 
ment of divorce law is ignored in actual practice, since most divorce 
cases are uncontested, and there is no defendant available to tell a 
court about domestic woes he has suffered at the hands of the plaintiff. 
Similarly, there is a rigorous prohibition of collusion and connivance 
in divorce law. Divorces cannot be had because both parties want them 
and cooperate in obtaining them. But in modern divorce litigation, 
when a husband and wife have decided to go their separate ways and 
have settled their conflicts over property, alimony, custody of children, 
etc., a divorce proceeding is brought with the consent of both parties. 
The collusive divorce is the rule rather than the exception. This was 
noted by a writer who stated: 


Legal prohibitions and judicial declarations to the con- 
trary, . . . a divorce may in reality be expeditiously obtained 
simply if both spouces mutually agree to do so and if they are 
willing to pay the toll. . .. No satisfactory method of eliminat- 
ing collusion [in divorce cases] has been devised. But there is 
a “persistent belief as to the prevalence of the practice with 


legislators, judges, official referees, court clerks, lawyers, liti- 
gants and writers, all swelling the flood of opinion with their 
testimony.” Although Erigland and the United States have 
not adopted the principle of mutual consent divorces, such 
divorces “are through collusion a fact in the United States 
and England.” 


The above does not exhaust the catalogue of pretence and make 
believe which is part and parcel of the administration of our divorce 
laws. Other facets may be noted. There is the daily spectacle of courts 
announcing on the one hand that the State has a vital interest in the 
maintenance and stability of the marital relationship and on the other 
dissolving marriages upon the basis of trivial incidents of what is 
euphemistically called mental cruelty. There is the phenomenon of 
judges in the so-called “quickie” divorce jurisdictions solemnly declar- 
ing that domicile, evidenced by the intention to establish a permanent 
home in the State, is a prerequisite to jurisdiction in any divorce pro- 
ceeding. Nevertheless that does not prevent them from permitting their 
courts to be used as an adjunct of the tourist traffic. More than one 
writer has obtained the best information about the divorce law of these 
States, not from the bar associations, but from the Chambers of Com- 





5 36 Cox. L. Rev. 1121, 1127 (1936). 
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merce.® The result is that while lip service is paid to domicile as the 
basis of divorce jurisdiction, decrees are handed down in favor of 
plaintiffs who have come into the state solely for the purpose of pro- 
curing a divorce, and expect to leave as soon as it is granted. 

Any well informed lawyer is familiar with the facts above 
mentioned. But while writers, judges and observers deplore such con- 
ditions in our divorce courts, efforts to bring about material changes 
have largely resulted in failure. 

This failure becomes apparent when the history of divorce law 
reform in this country is studied. As early as 1879, the American Bar 
Association instructed its Committee on Jurisprudence and Law 
Reform to recommend such changes as they deemed expedient for 
bringing about more uniformity in the laws of marriage and divorce 
among the several states. This hope for uniform laws was echoed again 
by President Theodore Roosevelt a quarter of a century later in his 
message to Congress in 1905. 


There is a widespread conviction that the divorce laws are 
dangerously lax and indifferently administered in some of the 
states, resulting in a diminishing regard for the sanctity of 
the marriage relation. 

The hope is entertained that co-operation amongst the 
several states can be secured to the end that there may be 
enacted on the subject of marriage and divorce, uniform 
laws containing all possible safeguards for the security of the 
family. 

This expression of hope by President Roosevelt took concrete 
form when the Pennsylvania legislature passed a statute authorizing 
its governor to call a national divorce congress to consider what steps 
could be taken to abate the evil of increasing divorces in the United 
States. This Congress was called at the instance of Governor Penny- 
packer of Pennsylvania and met in Washington in 1906. All states 
sent delegates to this Congress except Mississippi, Nevada and South 
Carolina. The draft of a statute regulating divorce, arising out of the 
deliberations of this Congress, was a moderate and restrained docu- 
ment. It provided for both absolute and limited divorces. It insisted 
upon bona fide residence or domicile as a prerequisite for divorce. It 
specified the causes for anulment as well as divorce. The draft act 
provided only six grounds for absolute divorce, namely, adultery, 
bigamy, extreme cruelty, conviction of crime in certain cases, wilful 
desertion for two years, and habitual drunkenness for a period of 
two years. No divorce could be granted except upon affirmative proof 
aside from any admissions on the part of the respondent, and fraud or 
collusion in obtaining a divorce were severely condemned. 





6 See notably, 17 MINN. L. Rev. 638 (1932-3); Pollitt, Quick Divorce, 39 Ky. 
L. J. 288, 293 (1950-51). 
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The draft statute of the divorce congress was recommended to the 
various States by the Commissioners on Uniform State Laws. How- 
ever, only New Jersey, Delaware, and Wisconsin adopted the principles 
of the draft act. Parts of the proposed Statute were adopted in other 
states, but the effort to make this statute the basic act on divorce 
throughout the country and thus to unify the divorce laws, resulted in 
failure. It was not even adopted in Pennsylvania, whose legislature 
was instrumental in calling the Congress. 

The divorce congress, although it was optimistic about the pos- 
sibility of unifying divorce laws through action of state legislatures, 
was extremely skeptical as to the possibility of achieving divorce reform 
through Federal legislation. Accordingly, it passed a resolution stating 
that it was the intent of the Congress that no Federal divorce law was 
feasible, and that all efforts to secure the passage of a Constitutional 
amendment, a necessary prerequisite, would be futile. Despite this 
skepticism, many resolutions were introduced into Congress pro- 
viding for an amendment to the Constitution which would give Con- 
gress power “to make laws which shall be uniform throughout the 
United States on marriage and divorce.”? Senator Capper in particular 
sought earnestly to get Congress to pass this and similar resolutions, 
because he felt that it was the best way to lift the standards of our 
marriage laws as well as to correct the looseness and laxity in divorce 
administration, particularly in the migratory divorce jurisdictions.* 
The various resolutions to amend the Federal constitution, however, 
never even came to a vote in Congress. Thus any attempt to eliminate 
the present evils of divorce through a transfer of jurisdiction over 
marriage and divorce from the States to the Federal Government has 
been completely stymied. 

One of the basic reasons for a Federal statute on divorce is the 
necessity of eliminating the evils which result from migratory divorces 
obtained in jurisdictions where neither the plaintiff nor the de- 
fendant reside or are domiciled. These evils were succinctly summarized 
by Mr. Justice Jackson in his dissent in Estin v. Estin,® “If there is one 
thing that the people are entitled to expect from lawmakers, it is rules 
of law, that will enable individuals to tell whether they are married 
and if so to whom. Today many people who have simply lived in more 
than one state do not know, and the most learned lawyer cannot advise 
them with any confidence. The uncertainties that result are not merely 
technical, nor are they trivial; they effect fundamental rights and 
relationships such as the lawfulness of their cohabitation, their chil- 
dren’s legitimacy, their title to property, and even whether they are 





7 See for example S. J. Res. 5, 68th Cong., Ist Sess. 

8 See for example Hearings before Senate Sub-Committee on Judiciary on S.J. 
Res. 5, 68th Cong., Ist Sess. 
® $34 U.S. 541, 553 (1948). 
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law abiding persons or criminals. In a society as mobile as ours, such 
uncertainties affect a large number of people and create a social 
problem of some magnitude.” 

These evils are particularly apparent in States like New York 
with technically strict divorce laws, whose citizens take their domestic 
woes in large numbers to “quickie” divorce jurisdictions. But the 
extent of the evils resulting from migratory divorce has not, over the 
years, moved Congress to take favorable action on the Constitutional 
Amendment which would pave the way for the exercise by the Federal 
courts of power over divorce. 

Since a federal divorce law is not an immediate possibility, the 
attempt has been made to meet the evils of migratory divorce on a 
state level. The National Conference of Commissioners on Uniform 
State Laws has drafted and recommended for adoption by the States 
a uniform divorce recognition act, prescribing principles which would 
entitle out-of-state divorces to recognition in the home state. However, 
this statute has been adopted in only seven states. 

Individual states have from time to time amended their divorce 
statues so as to make them more realistic instruments for dealing with 
the incidents of matrimonial strife. South Carolina, for example, 
which for many years was the only state not permitting absolute divorce 
on any grounds, has recently struck from its Constitution the pro- 
hibition against such divorces. Its Constitution now provides for ab- 
solute divorce on the grounds of adultery, desertion, physical cruelty 
and habitual drunkenness.1° A number of states such as Arkansas, 
Louisiana and North Carolina, have made it possible to terminate 
marriages through divorce by the simple act of the parties living 
separate and apart for the number of years specified. New Mexico has 
accepted the fact that the inability of the two parties to get along and 
make their marriage work is the basic reason for the application for 
divorce. This State has accordingly amended its statutes and made 
temperamental incompatibility a ground for divorce.’? 

But the path of divorce reformers through state legislatures is 
a very uneven one. Perhaps the most striking failure of divorce reform 
is in New York, where a bill proposed by the Bar Association of the 
City of New York, which would have added five new grounds for 
absolute divorce (besides adultery which is presently the sole ground) 
was introduced at a number of sessions of the State Legislature and 
never even got out of Committee. The Divorce Reform Committee of 
the Association of the Bar has been reduced to advocating a bill which 
would provide for a Commission to study the administration of divorce 





10 Act No. 95 of Acts and Joint Resolutions, 1949. 
11 Sec. 25-701, N.M.S. 1941 anno.; see also Poteet v. Poteet, 45 N.M. 214, 114 
P. 2d 91 (1941). 
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laws in New York. Such a study could only bring to light the familiar 
evils already apparent to everybody. 

There are a number of basic reasons for the failure of divorce 
reform to make better progress in this country. In the first place, the 
divorce reformer must attempt to steer between two completely ir- 
reconcilable positions. There are those who believe that the family 
unit is already irretrievably broken when an application for divorce 
is made to a public authority. Where a divorce decree is sought by 
both parties to a marriage, these persons believe that it should be 
granted without reference to traditional rules as to grounds for 
divorce, who was at fault in the disruption of the marriage, collusion, 
recrimination, etc. These individuals urge in effect that the law adopt 
the Roman law view of divorce by consent of the parties. On the other 
hand, there are many who like the Catholics and some Episcopalians 
believe that the whole concept of dissolving a valid: marriage through 
divorce is evil, and that the only reform possible in our divorce laws is 
to abolish divorce altogether, permitting only a limited separation 
from bed and board in appropriate cases . 

The divorce reformer, in attempting to formulate uniform divorce 
laws for the country, has tried to steer a middle course between these 
extremes and provide a traditional statute with grounds for divorce, 
which are approved in a majority of the States. This approach has not 
satisfied those who feel that some adaptation of the Roman law of 
divorce, is the way to deal with our divorce problems. Nor has it 
satisfied persons in States with liberal divorce laws, which provide for 
numerous grounds for divorce. It is futile, for example ,to expect that 
the authorities in the migratory divorce jurisdictions will give up their 
peculiar approach to divorce in the interests of national uniformity. 
Divorce in these states is a major source of revenue which will not be 
surrendered except under the compulsion of Federal law. There is no 
sign of such cumpulsion. Indeed, the Supreme Court, which might 
serve as an instrument to break up the migratory divorce racket, has in 
effect largely given the racket its blessing in the Sherer and Coe cases'? 
and in its overruling of Haddock v. Haddock.'* 

The proposal to extend the grounds for divorce in states with 
relatively strict divorce laws has run into the unremitting opposition 
of those who believe that no earthly power can dissolve a marriage 
which has once been validly entered into. That there is absolutely no 
room for compromise on this question of making divorce easier is 
apparent from the comments of a Catholic lawyer, writing in the 
Loyola Law Review:14 





12 334 US. 343 (1947). 
18 201 U.S. 562 (1906), overruled in, Williams v. North Carolina, $17 US. 
287 (1942). 
14 5 Loyora L. Rev. 159, 160, 161 (1949-50). 
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Legislation legalizing divorce is malum in se, and when 
the civil courts pronounce a decree of divorce not only do 
they act illicitly, their decree effectuates no real dissolution 
of the marriage bond. . . . It is obvious that the divorce laws 
of our modern states are evil in themselves and similarly the 
application of these laws through the courts is also evil .. . 
since they cannot really accomplish what the law attempts, 
namely dissolve the bond in reality. 


There are large numbers of persons in every state who have the 
same religious convictions about divorce as this writer. Obviously 
such individuals will unalterably oppose any attempt to deal with the 
scandals arising from divorce law administration by making divorce 
easier. 

The second major factor in the failure of divorce reform is the 
fact that the traditional approach to divorce is bankrupt and no 
divorce statute drawn on traditional lines can be satisfactory. The 
traditional approach to divorce fails to come to grips with the real 
issues involved in the breakup of marriages. Legal fault which 
justifies a divorce, no matter how that fault is phrased in a statute be- 
comes merely a convention, a legal formula which must be fulfilled 
before marital freedom is obtained. The means whereby the evidence 
is obtained depends upon the squeamishness of the parties and their 
attorneys. It may have little relevance to the respective faults of the 
husband and wife or to the basic reasons for wanting a divorce. No- 
where in the traditional approach is there room for the question of 
what actually brought the husband and wife to their present bad 
position. How does it happen that a marriage begun with such high 
hopes has ended in disillusion and failure? What qualities of person- 
ality, what social and economic factors contributed to the breakdown 
of the family unit? Is it possible to solve the difficulties existing between 
the husband and wife by means short of divorce? The traditional ap- 
proach to divorce cannot provide answers to such questions. Although 
it is theoretically based on an adversary proceeding, in nine out of ten 
cases only one party to the marriage appears. Even if both parties were 
to appear, the divorce courts simply do not have the machinery nor the 
facilities to produce the objective independent data on what is really 
troubling a husband and wife, and what is really causing the disrup- 
tion of the marriage. Our divorce courts and our divorce proceedings 
have in large measure ignored the many disciplines such as family case 
work, psychiatry, marriage counselling and probation that have been 
dealing with problems of family disorganization and marital conflict 
for years.'5 

Only in recent years has the ineptitude of the traditional approach 
to divorce been realized. Under the inspiring leadership of Judge Paul 








15 See PLoscowE, SEX AND THE Law 58. 
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Alexander, chairman of the American Bar Association Committee on 
Divorce and Marriage Laws, a start has been made in the direction of 
modifying the law so that it will provide a diagnostic and therapeutic 
approach to divorce which is absolutely necessary if divorce courts are 
to serve the fundamental interest of the law in the conservation of 
family life. As Judge Alexander puts it: 


The American Bar Association Committee proposes to 
transform the divorce court from a morgue into a hospital, to 
handle our ailing marriages and delinquent spouses much as 
we handle delinquent children. . . . Instead of looking only at 
the guilt of the defendant, it proposes to examine the whole 
marriage, endeavor to discover the basic causative factors, 
seek to rectify them, enlisting the aid of other sciences and 
disciplines and of all available community resources.1® 


A statute embodying the therapeutic and diagnostic approach to 
divorce suggested by Judge Alexander remains to be drawn. When 
formulated, it is to be hoped that it will be easier to enact than statutes 
based on a traditional approach to divorce. A therapeutic and diagnos- 
tic statute would unquestionably serve much better the law’s interest 
in the maintenance and stability of the family. 

Finally divorce reform has failed because it has been concerned 
far too much with the techniques of dissolving marriages and not suf- 
ficiently with the methods of entering the marriage relationship. Lax 
marriage laws are one of the major sources of marital discord and 
marital disruption. So long as it is possible for men and women and 
boys and girls to run off and get married on the spur of the moment 
without reflection or deliberation, with a minimum of formalities or 
no formalities at all beyond production of a license fee, there will in- 
evitably be great pressure upon the divorce laws to dissolve the hasty 
marriages when the parties discover they are seriously mismated. This 
is apparent from a recent study of divorce in Hamilton County, 
Tennessee. The large number of divorces in this county, states the 
report, “is probably attributable to a large extent to the ease with which 
marriages are contracted over the state line in Georgia, particular- 
ly in Rossville. . . . Because of the utter lack of restrictions in procuring 
licenses . . . in Georgia the Justice of the Peace was enabled to issue the 
licenses and likewise to perform the ceremony. The only requirements 
for marriage in Georgia were for the couple to want to marry, a trip to 
a justice of the peace and a fee of five dollars. A great many of the 
marriages so performed resulted in divorces filed in Hamilton 
County.”?7 

Judge Alexander has stated that of the 12,000 divorce cases coming 
before him, one out of three followed what he called a migratory 





16 1950 A.B.A.J. 169-170. See also 19 Kan. B. J. 322 (1950-1951). 
17 19 Tenn. L. Rev. 932-3 (1947). 
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marriage performed in a place where neither party lived and where 
license formalities are lax.18 

The elimination of child marriages, the insistence upon parental 
consent in the case of the marriage of minors, the prevention of the 
marriage of the mentally deficient, the mentally unfit and the physical- 
ly diseased, the elimination of hasty and clandestine marriages through 
the provision of adequate waiting periods between marriage license 
applications and marriage ceremonies, the insistence upon residence 
of one of the parties as a requirement for the issuance of the marriage 
license; these are some of the changes in the marriage laws of the various 
states which would materially cut down the extent to which men and 
women resort to divorce courts. Lax marriage laws and procedures are 
one of the principal factors in the demand for the dissolution of 
marriage through divorce. A divorce reformer who has sincerely at 
heart the interest of the state in the conservation of marriage, must 
therefore concern himself with improving techniques and methods of 
entering the marriage relationship, as well as the techniques and 
methods whereby it is dissolved. 





18 See 19 Kan. B. J. 329 (1950-51). 








Public Service By Lawyers in the Field of Divorce* 


Jupce Paut W. ALEXANDERt 


It would probably come as a surprise to most lawyers, and certainly 
to an overwhelming proportion of nonlawyers, if it were to develop 
that the legal profession has ever done anything in the field of divorce 
that might, by some strained construction, be regarded as a service to 
the public. 

Perhaps in the minds of many strict constructionists to whom the 
very idea of divorce is abhorrent, the lawyer who steers his client 
through the divorce court is particeps criminis with the litigant. 

To some people the lawyer is the villain in the piece who in the 
first instance advised Jane that divorce was the remedy for her ills; who 
told her just what she must produce in the way of evidence, and how 
and where to get it; who conspired with her and her husband, or his 
lawyer, to pull the wool over the judge’s eyes so that he would see 
plenty of evil in the defendant and naught but good in the plaintiff. 
The lawyer is the knave who pocketed the exhorbitant fee for failing 
to procure enough property and alimony for the wife or support for 
the children—and who at the same time outrageously robbed the hus- 
band, practically driving him into bankruptcy and putting him in a 
financial straightjacket for the rest of his life! 

The prevalance of this attitude would be hard to measure. Perhaps 
some of it stems from what psychologists would call a very simple 
projection: Jane is dissatisfied with her marriage; she demands a divorce 
to remedy her unhappiness; when the remedy turns out to be something 
less than perfect, she turns against the lawyer. 

Most lawyers regard divorce as so comparatively simple in terms 
of both substantive and adjective law that they believe they know all a 
lawyer needs to know about it. And they are probably right, as far as 
the law goes. But there are two facts about divorce which seem to have 
escaped the legal profession at large, and the public too. The first is 
probably not generally known; the second, if known, has been dis- 
counted or ignored until recently when, as we shall see later, something 
definite has been undertaken about it. 

First fact: divorce has rather suddenly become big business—and 
this fact is by no means confined to Reno and the other so-called 
divorce mills. After all, they handle less than 3% of the sum total of 
all divorce cases. 





*This article is a part of the Survey of the Legal Profession. 
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Divorce and Marriage Laws and Family Courts of The American Bar Association. 
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In a great many cities it is true now, and has been true at least 
since the great depression, that in the courts of general jurisdiction 
(circuit, district, superior, common pleas, etc.) the number of divorce 
cases filed annually exceeds the number of all other civil actions 
combined. 

For instance, during the war, in Dayton, Ohio divorce petitions 
reached a peak of 80% of all the civil law suits filed in common pleas 
court; in Columbus, 75%. In other Ohio cities, for years one-half to 
two-thirds of all civil actions filed in the common pleas courts have been 
divorce cases. 

In the states along the Atlantic Coast (except in some Florida 
cities) the ratio of divorce to other civil cases is lower. But as one 
proceeds toward the Pacific, the divorce rate increases and in many 
mid-western and western cities we again find divorce cases outnumber- 
ing all other civil actions combined. 

Now if divorce is such big business—and it takes always one and 
sometimes two or more lawyers for every one of the hundreds of 
thousands of cases—why isn’t the legal profession more familiar with 
the facts of divorce? 

Well, for one thing, everybody knows that lots of lawyers “don’t 
take divorce cases,” and that in the cities the divorce business is almost 
monopolized by a small number of lawyers who seem to “specialize” in 
divorce. The latter constitute what is sometimes referred to as the 
“divorce bar.” 

At first blush one might consider the divorce bar to be those 
lawyers who spend most of their time in or derive most of their income 
from divorce practice. This could be misleading, for one lawyer handl- 
ing 30 divorce cases a year might have little other business, while 
another handling 30 divorces might have much other business paying 
him much more. Yet we must bear in mind that the same number of 
families, spouses and children, is directly affected by each lawyer. So it 
might be more helpful to know how many divorce cases are handled 
by how many lawyers constituting what proportion of the entire bar. 

To get some of the facts, we made a little study of the cases 
handled in the divorce court in Toledo in the calendar year 1950. 
Toledo and Lucas County have a population of 400,000 and no claim 
is made that it is typical of anything. A total of 2055 divorce, alimony 
and annulment cases were filed, and no claim is made that this small 
sampling is conclusive of anything. However, this little study may shed 
a faint glimmer of light in a corner that hitherto has remained wholly 
dark so far as we can ascertain. 

The Lucas County Bar Directory for 1950 listed 695 individuals 
admitted to practice. Of these, 145 appeared to be so situated that they 
could not or would not handle divorce, e.g., patent attorneys, judges, 
full-time employes of banks, trust companies and various business 
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concerns, a number who had retired, some who had studied law but 
never entered practice, and a number who had forsaken the law for 
other gainful occupations—(with hair-cuts at $1.25, one took to 
barbering!). This left 550 individual lawyers engaged in the general 
practice, whether singly or in partnerships. 

In the 2055 cases filed during the year, there were 2516 appearances 
of record. Thus, in about 78% of the cases, no pleading was filed and 
no appearance was entered on behalf of the defendants. Of the re- 
maining 22% in which counsel appeared for the defendants, it almost 
invariably turned out that the ostensible defense was really to facilitate 
negotiating settlement of money matters. In all but a handful, the 
threat of contest was sooner or later withdrawn. 

Of all 550 lawyers, 271 or 49% steered entirely clear of divorce 
court. Of the 279 or 51% who entered an appearance, five-sixths 
averaged less than one a month. Thirty-three or 6% of the practicing 
bar averaged one to two cases per month; eight, or 1.4%, had two to 
four cases per month, and five, or 0.9% averaged one or more per week. 
One lawyer appeared in 535 or 26% of all the cases filed. The ac- 
companying graph may help visualize the situation. 


Stupy oF “Divorce Bar” IN ToLepo, Lucas County, OHIO 


CALENDAR YEAR 1950 


Total number of cases (divorce, separation and annulment) . . 2055 


Total number of appearances . . . . .... .. . « 2516 
Per cent of all Lawyers in General Practice (Total 550) 
0 10 20 30 40 50 60 70 80 90 100% 
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If the above detailed situation is not too uncommon, how can it 
be maintained that the legal profession renders or can render any 
public service in the field of divorce? By steering clear of divorce court 
and “not taking divorce cases” as half of our lawyers may be doing? 
That is all very well for the lawyers whose capabilities have won for 














16 OHIO STATE LAW JOURNAL [Vol. 13 


them a more pleasant and profitable practice. But what of the litigants 
whose difficult domestic problems both demand and deserve the delicate 
and adroit talents and techniques of this capable segment of the bar? 

Depending upon our religious indoctrination (or lack of it) some 
of us must hold that all divorce is evil, that lawyers who obtain divorces 
for their clients and judges who grant divorces render a disservice 
rather than a service to the individuals and to the public as well; others 
hold that the lawyer who aids in mopping up the mess of a mangled 
marriage serves not only his client, but by making some contribution 
to decency and moralilty, serves the public as well. 

But whatever our views on divorce, all of us agree that since the 
family is the unit upon which our society is founded, the lawyer who 
succeeds in salvaging one foundering marriage and re-launching it on 
an even keel makes a contribution to the preservation of family life 
and not only serves the individuals but commits an act of public service. 

Quantitatively, the total number of cases where lawyers have 
rendered this kind of service may never be known. Instances of it come 
to light every day in every divorce court of any size. Even members of 
the “divorce bar” with surprising frequency make some gesture toward 
mending before mopping up a marriage. 

And of course many of those lawyers who seldom or never appear 
in divorce court are bound to be consulted from time to time by 
divorce-seekers. Some send them to other offices, some turn them over 
to their young associates, and some give them good, sound advice and 
send them home to become reconciled—as in the case of the octogenar- 
ian lawyer who writes us from West Virginia. He boasts he has never 
had to file a divorce case since he discovered 60 years ago the secret of 
persuading the wife to bake her husband his favorite pie or inducing 
the husband to surprise his wife with a bouquet of roses. 

Qualitatively, it is equally difficult to estimate the efficacy of this 
type of public service by members of the legal profession. We shall 
never know how many of these embattled spouses who figuratively had 
their heads knocKed together by the well-meaning lawyer and were 
sent back home to kiss and make up, sooner or later wound up in the 
office of some other lawyer who got them what they thought they 
wanted, a divorce. 

This brings us to that second fact of divorce which, as we indicated, 
has until lately been either discounted or ignored, but about which 
something is now being done: the problems presented by divorce are 
largely social rather than legal. Indeed, except in that extremely small 
minority of cases involving interstate divorce or conflict of laws, the 
purely legal questions in divorce are hardly abstruse. 

Now those lawyers with a social conscience—and fifteen years in 
an integrated juvenile and divorce court have persuaded us that most 
lawyers belong in that category—have been trying as best they know 
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how to do a job of preventia, to reunite estranged couples and thus 
prevent that final coup de grace that severs the legal bond. 

For this public service lawyers receive little credit. The remark- 
able thing is that so many lawyers try so hard to mend broken families 
while realizing they will get their only reward in heaven (relying on 
the tenuous assumption that heaven is not out of bounds for the legal 
profession). 

Not only is the lawyer pretty sure to beat himself out of a fee; he 
is apt to alienate a friend and lose a client. Divorce-seekers seldom con- 
sult their lawyers; they tell them! They go to their lawyers to get rid- 
dance, not reconciliation, and when they don’t get what they want 
when they want it, they can be pretty unpleasant about it. 

Moreover, it can be very time-consuming and altogether harrowing 
for the lawyer to try to persuade the wounded, frightened, angry, 
emotionally overwrought complainant—even though outwardly calm— 
to adopt an attitude of sweet reasonableness. 

Most unfortunate of all, the lawyer undertaking the preventive 
role is pretty much out of his element. True, legal preventia is widely 
taught and practiced. For instance, bar associations conduct radio 
programs, furnish speakers and other ways try to educate the public to 
keep out of trouble by consulting a lawyer before drawing a will, ac- 
cepting a conveyance, etc. In the same category would fall our peren- 
nial battle against the unauthorized practice of law. 

This type of preventia is, of course, a true public service, no matter 
if some cynics do prefer to believe it is merely advertising in disguise. 

Also, in their offices many lawyers actually spend most of their 
time and effort advising clients how to keep out of trouble so they 
won’t have to run back to the lawyer to get out of trouble. This, too, 
is preventia, legal preventia. 

But in trying to resuscitate a moribound marriage, the lawyer is 
confronted not with a legal problem but a social problem. And by 
training and experience he is a counselor at law, not a marriage 
counselor. That is why he is somewhat out of his element. 

His schooling and his practice have fitted him to counsel on mat- 
ters of money, property and business, to prevent or recoup the loss of 
things material—but not of things human, such as husbands, wives. He 
is skilled in advising a client how to retain or regain his earthly 
possessions—but not the most priceless of all his possessions, his child. 

The lawyer is taught what the law is and how it operates upon a 
given set of facts—not how it operates upon the people involved, not 
how it affects human beings. In our quest for certainty, so we may 
know just how to advise our clients, we of the legal profession may 
unconsciously crave a court system not unlike the slot machine a 
Nevada legislator once proposed to handle the divorce business. In 
would go the facts (our own version, of course) and out would pop 
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the pre-ordained decree. But until lately the law has not seriously 
concerned itself with the effect of its decrees upon the husband, wife, 
child, or society. 

Unlike medicine, the law has only recently begun to realize the 
importance of preventia. A good case could be made out that what we 
used to call preventive medicine, or public health, is the greatest public 
service of the medical profession. 

Again, the doctor, in his efforts to prevent disease, contagion and 
all manner of bodily ailments, and to promote the general health of 
society, does not confine himself to the skills of what laymen regard 
as the single science of medicine. He invokes the knowledge and tech- 
niques of very many sciences — biology, zoology, psychology, chemistry, 
physics, electricity and all manner of “‘ologies.’’ Certainly no one could 
contend that medicine deems itself self-sufficient. 

The law, on the other hand, has traditionally shown considerable 
reluctance to stray off its own reservation. The enterprising lawyer, it 
is true, calls upon the scientist to prove a point in litigation or oc- 
casionally advises his client to verify his facts by scientific tests before 
proceeding along certain lines. But the legal profession has never been 
noted for calling upon other skills and professions to help prevent 
social ills as the medical profession calls upon other professions and 
sciences to prevent physical ills. 

And that is another reason the lawyer is at a disadvantage when 
confronted with marriage failures and broken families. Little, if any- 
thing, in his legal training and experience has taught him to employ 
these other tools or even to recognize the need for them. 

A family may be likened to a watch, with its mainspring, its fine 
hairspring, delicate balance wheels, etc. When these get out of ad- 
justment, the watch ceases to perform the function for which it was 
manufactured, to keep accurate time. When the mainspring breaks it 
ceases to function altogether. The interpersonal relationships of 
husband and wife, parent and child, are in many respects even more 
delicate than the nice adjustments of the springs and wheels in the 
watch. And when these relationships become maladjusted, the family 
ceases to function properly or may cease to function altogether. 

Now, when a watch gets out of adjustment, we don’t smash it and 
bury it; we take it to the watchmaker. He has fine tools and he has 
know-how. He is equipped to do a repair job. 

When a marriage gets out of adjustment it is customary for the 
spouses to smash it and take it to the law for burial. But the law, un- 
fortunately, until quite modern times has had neither the inclination, 
the fine tools nor the know-how to do a repair job. Indeed, it is only 
lately that the law has recognized the advantages of equipping itself to 
do a repair job. Heretofore it’s been something like taking our watch 
to a watchmaker who had only one tool, a meat cleaver. The law has 
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had only one tool—a meat cleaver; and when the hapless family has 
come before it, the law mechanically has obeyed the injunction of the 
Queen of Hearts—“Off with its head!” 

Of course some watches are damaged beyond repair, and some 
families are broken beyond repair. But nobody knows and nobody ever 
will know how many of the marriages that have been finally decapitated 
by the law were still viable. 

Lawyers of broad experience develop a knowledge of human 
nature and a sagacity that sometimes enables them to persuade an 
estranged couple to bury the hatchet. Their insight plus their per- 
sonality enables them to do what often looks like a good repair job. 
But too often the lawyer is known to handle every case from the 
standpoint of his own personal experience or to ride some pet theory, 
like the doctor who prescribes the same pill for all maladies. It would 
be nice if it were as simple as baking a favorite pie or buying a bunch 
of roses. 

Too often when the lawyer relies solely on his own skills to re- 
unite the estranged couple, he merely postpones the denouement. He 
hears all about the symptoms, the overt acts and omissions. But he 
does not discover the causal factor or factors and eradicate or change 
them. He corrects nothing. He effects no cure. He sends the same 
two people back together, the same as when they separated, and the 
same underlying cause is still lurking there to get in its deadly work. 

The physician cannot cure the patient's fever until he has dis- 
covered and eradicated the source of the infection. But not only is the 
physician trained for this particular job; he does not hesitate to 
augment his own efficiency by utilizing the knowledge and skills of 
other professions and sciences. 

Now we mustn't be too critical of our system of legal education. 
After all, who ever heard of a student going to law school with either 
the hope or expectation of becoming a specialist in domestic relations 
—a divorce lawyer—still less a marriage counselor? Courses in domestic 
relations or family law or persons are usually offered but are elective 
and, unless they have the reputation of being “snap” courses, generally 
not too well patronized. And courses in marriage counseling and al- 
lied studies are available only in liberal arts colleges and graduate 
schools. 


Post law school education is no more helpful. In lectures, in- 
stitutes, refresher courses and things of that sort, designed for the 
practicing lawyer, it would be surprising to find one devoted to divorce 
practice. Attention has been directed almost exclusively to the “master- 
piece of confusion” and other evils resulting from the lack of uniform- 
ity in our state laws. Whatever attention has been paid to the cause, 
cure and effect of divorce, as distinguished from the law of divorce, has 
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been left almost entirely to the tender mercies of lay writers in popular 
periodicals. 

Nor would we have our thesis construed as reflecting upon the 
willingness or eagerness of the legal profession to engage in preventia 
or to seek to avail itself of the skills of other professions and sciences. 
Conspicuous examples belying such a thought are the legal aid move- 
ment, inaugurated and promoted by lawyers to prevent the denial of 
justice to the poor and underprivileged; its companion movement, the 
establishment of lawyer reference bureaus, likewise undertaken and 
promoted by lawyers; probation and parole, promoted and fostered 
by lawyers in co-operation with other professions for the prevention of 
crime and the repetition of crime; the juvenile court movement 
(characterized by Dean Roscoe Pound as the most outstanding im- 
provement in the administration of criminal justice since Magna 
Charta) inaugurated by lawyers of the Chicago Bar Association in co- 
operation with social workers and social agencies to prevent juvenile 
delinquents from becoming adult criminals. (In passing, it is interest- 
ing to note that the legal profession has supported and stood behind 
the juvenile court movement more staunchly than some prominent 
social workers.) 

The latest instance of the lawyers’ recognition of social problems 
involved in the law; of their efforts to improve the law as a social in- 
strumentality; of their determination to engage in preventia; of their 
eagerness to avail themselves of the skills of other professions and 
sciences, happens to be found in the field of divorce and is demon- 
strated in the establishment of the Interprofessional Commission on 
Marriage and Divorce Law in 1950. 

The Interprofessional Commission is a direct outgrowth of the 
National Conference on Family Life which convened in Washington 
in May, 1948. That Conference comprised mainly sociologists and social 
workers plus representatives of all sciences and disciplines in any way 
connected with family life. One of its ten sections was the Legal Section, 
piloted by a delegation of the American Bar Association under the 
chairmanship of Reginald Heber Smith, of Boston. Although the 
lawyers were overwhelmingly outnumbered, all press reports indicate 
it was they who carried the ball with their definite proposals for con- 
crete action. As one correspondent put it, they stole the show with their 
exciting and challenging report. 

This report scathingly denounced the evils of present divorce 
laws and offered challenging suggestions for their basic reform and for 
the establishment of family courts to implement them. Among them 
was a proposal to abolish adversary procedures in divorce cases, to 
minimize emphasis upon “grounds” and guilt or fault as the sole 
criterion of divorce, to do away with several other traditional legal 
concepts, and to adopt the standard juvenile court philosophy of 








1952] PUBLIC SERVICE 21 


diagnosis and treatment—all with a view to conserving family life. Sug- 
gestions for the improvement of marriage laws, such as putting the 
brakes on hasty and ill-advised marriages, were included. 

The Legal Section adopted a resolution for the formation of an 
interprofessional commission, to comprise leaders in the fields of law, 
religion, medicine, psychiatry, psychology, education, sociology and 
social work to study the proposals in this report. 

The American Bar Association appointed a special committee to 
succeed its delegation to the Family Life Conference. In undertaking 
the establishment of the Interprofessional Commission, this special 
committee tried to enlist members of the Family Life Conference for 
co-operation. Of the half dozen national agencies which responded, all 
but one were legal in nature. Again it was mostly lawyers who carried 
the ball. 

The Commission was duly organized, incorporated, and is at this 
writing conducting research necessary to the drafting of a model act 
or series of acts designed to achieve its general objective, which is 
stated as follows: 


The ultimate purpose of this organization shall be to 
bring about improvement in the laws of the several states 
relating to marriage and divorce and allied phases of family 
life, to the end that the law, in both philosophy and pro- 
cedure, may tend to conserve, not disserve, family life; that it 
may be constructive, not destructive, as to marriage; that it 
may be helpful, not harmful, to the individual partners and 
their children; that it may be preventive rather than punitive 
as to marriage and family failure. 


Public service by lawyers in the field of divorce? It is too early to 
predict what degree of success the Interprofessional Commission will 
achieve. However, one thing stands out clearly. Although divorce may 
be both unpleasant and unprofitable, and although neither legal 
tradition nor legal education equips the lawyer with a peculiarly social 
conscience or with special interest in the preservation of family life, 
nevertheless the legal profession has demonstrated that it does have 
a social conscience, that it is anxious to improve the law as a social in- 
strumentality, and that in the field of divorce it is sufficiently concerned 
with the protection of family life to take the initiative and assume 
ieadership in invoking the co-operation of any and all other pro- 
fessions that may have something to contribute toward this goal—this 
goal whose compelling importance is concurred in by all professions, 
all faiths and all classes! 
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It is customary for the parties to a divorce to view the event 
through eyes more perceptive of the financial aspects than are those 
of the about-to-be-married. The circumstances, especially where the 
parties are well-to-do, take on a considerable resemblance to a business 
transaction and as is usually true of most modern business negotiations, 
the impact of the Internal Revenue Code becomes the tax tail wagging 
the business dog. Important as the tax considerations are, however, 
they should never be permitted to take precedence over the practical 
considerations which determine what may be a desirable financial 
arrangement for the parties to a divorce or separation, or for the 
children of the marriage. Whenever, therefore, this article recom- 
mends one method of settlement as opposed to another, it must be 
understood that such conditions are in every instance conditioned on 
the premise that after factors other than taxation have been taken 
into account, the parties are still free to choose among the alternatives 
suggested. It should also be said by way of preface that this article 
has been written from the point of view of the advisors to the parties 
and does not attempt to consider the sociological or fiscal implications 
of the existing law with which the advisor must deal. Attention has 
therefore been directed to the problem of selecting the course of action, 
among those available under the law, which will minimize the tax 
effects to the parties, thus leaving more funds available for the pur- 
poses of the settlement to be negotiated. In this connection it should 
be noted that it has been assumed, because that is usually the case, 
that it is the husband who is to provide the funds rather than the 
wife, and that his income is taxed in a higher bracket than is hers, so 
that it is desirable to devise a plan which will shift the income tax 
burden to her where possible, negotiating the dollar amounts on the 
premise that it is the wife who will pay the tax in such cases. 

In the simplest type of situation, the tax problem is of course not 
difficult. Where the only provision made for the support of a divorced 
wife is a decree requiring the husband to make periodic payments for 
the wife’s support for an indefinite period, the payments are income 
to the wife under section 22 (k) of the Internal Revenue Code, and 
are deductible by the husband under section 23(n). No gift or estate 
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tax problems are involved at all. Payments decreed by the court to be 
made for the support of children, on the other hand, are not deductible 
by the father and are correspondingly not taxed as income either to the 
child or, if paid to her for the children’s benefit, to the wife. 

Where larger amounts are at stake, however, counsel for the 
parties do not usually submit the matter to the decision of the trial 
court; all arrangements are customarily made by a settlement agree- 
ment, which may or may not be incorporated in the decree which the 
court actually renders. The use of an agreement naturally permits 
much greater flexibility, since the parties are not limited by the statu- 
tory jurisdiction of the court, and have at their disposal a wide variety 
of possible combinations of alimony provisions, lump-sum payments, 
installment payments, sliding-scale provisions, trust, insurance and 
security arrangements, which may be tailored to suit the needs—and the 
tax brackets—of the parties. The lawyer who makes use of these de- 
vices must, however, watch their tax implications closely for it is 
agreements of this kind that have given rise to tax litigation—some- 
times with unfortunate results. And since the provisions of the 
Internal Revenue Code with respect to alimony deductions did not 
appear in it until the enactment of the Revenue Act of 1942, many 
questions of interpretation are yet to be settled and some interpreta- 
tions already handed down by the courts cannot be considered as final. 
The cautious practitioner therefore bears in mind that the tax advice 
which he sows today may be reaped, several years hence, in what may 
be less favorable weather for the taxpayer. 

While the gift and estate tax must as well be taken into account, 
it is the income taxes which present the most obvious problems and a 
clear understanding of the basic provisions of the statute are of course 
a prerequisite. While, as noted above, sections 22 (k) and 23(n) both 
deal with the subject—one with inclusion of the payments in the wife’s 
income, the other with deductions from that of the husband—the latter 
section is little more than a cross reference to the former; it is section 
22 (k) which embodies the provisions whose interpretation concerns 
us. In addition, consideration must be given to section 171, which 
deals with so-called “alimony trusts.” Section 22 (k) provides as follows: 


Alimony, Etc., Income. — In the case of a wife who is 
divorced or legally separated from her husband under a de- 
cree of divorce or of separate maintenance, periodic payments 
(whether or not made at regular intervals) received subse- 
quent to such decree in discharge of, or attributable to prop- 
erty transferred (in trust or otherwise) in discharge of a legal 
obligation which, because of the marital or family relation- 
ship, is imposed upon or incurred by such husband under 
such decree or under a written instrument incident to such 
divorce or separation shall be includible in the gross income 
of such wife, and such amounts received as are attributable to 
property so transferred shall not be includible in the gross 
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income of such husband. This subsection shall not apply to 
that part of any such periodic payment which the terms of 
the decree or written instrument fix, in terms of an amount 
of money or a portion of the payment, as a sum which is 
payable for the support of minor children of such husband. 
In case any such periodic payment is less than the amount 
specified in the decree or written instrument, for the purpose 
of applying the preceding sentence, such payment, to the 
extent of such sum payable for such support, shall be con- 
sidered a payment for such support. Installment payments 
discharging a po of an obligation the principal sum of which 
is, in terms of money or property, specified in the decree or 
instrument shall not be considered periodic payments for the 
purposes of this subsection; except that an installment pay- 
ment shall be considered a periodic payment for the purposes 
of this subsection if such principle sum, by the terms of the 
decree or instrument, may be or is to be paid within a period 
ending more than 10 years from the date of such decree or 
instrument, but only to the extent that such installment 
payment for the taxable year of the wife (or if more than one 
such installment payment for such taxable year is received 
during such taxable year, the aggregate of such installment 
payments) does not exceed 10 per centum of such principal 
sum. For the purposes of the preceding sentence, the portion 
of a payment of the principal sum which is allocable to a 
period after the taxable year of the wife in which it is received 
shall be considered an installment payment for the taxable 
year in which it is received. (In cases where such periodic 
payments are attributable to property of an estate or property 
held in trust, see section 171 (b)). 


The somewhat involved language of this provision is confusing 
to the uninitiated until it is separated into its component parts. In 
order to be deductible, the payments must meet a number of 
requirements: 


(1) The wife must be divorced or legally separated from 

her husband under a decree of divorce or separate mainte- 

nance. 

It has been ruled by the Bureau of Internal Revenue that 
annulment is not a divorce for purposes of this section.!_ A California 
interlocutory decree is a divorce, however.? And the fact that the 
validity of a divorce may not be recognized in the state of domicile 
is apparently irrelevant, since deduction has been allowed in the case 
of Connecticut residents who were divorced in Mexico, even though 
a new decreee had later been obtained in Nevada upon advice of 
council that the Mexican decree would not be recognized in Connecti- 
cut.3 





1 Bureau Letter, December 8, 1944, reported at 454 CCH 9602. 
2 I. T. 3761, 1945 Cum. Bull. 76. 
8 G. C. M. 25250, 1947-2 Cum. Bull. 32. 
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(2) The payments must be periodic payments. 


The statute does not contain a complete definition of the term 
“periodic payments,” but it does provide that certain installment pay- 
ments are not to be considered as “periodic payments.” It may be as- 
sumed, however, that a single lump-sum payment is clearly not perio- 
dic. What if the decree or agreement provides for payment of a 
lump sum in a series of installments? Are the installments “periodic 
payments?” Section 22 (k) provides an arbitrary answer: if the princi- 
pal sum, by the terms of the decree or instrument, may be or is to be 
paid within a period ending more than ten years from the date of the 
decree or instrument, the installments are considered periodic pay- 
ments; otherwise they are not. It should be noted, however, that 
payments which are to be made in a period of ten years or less are 
excluded from the definition of periodic payments only if they are 
installments on a principal sum specified, in terms of money or prop- 
erty, in the decree. It is not necessary, of course, that the principal 
sum be identified as such in the decree or instrument. For example, 
a provision requiring payment of $100 a month until $9500 has been 
paid,* or payment of $100 per month for 50 months,5 is considered a 
provision specifying the principal sum. The same is true even if the 
payments are subject to being cut off by a contingency, so that, for 
example, a provision requiring payments of $125 per week for two 
years or until the wife’s remarriage, whichever occurs first, is a pro- 
vision specifying a lump sum, even though the entire sum may never 
have to be paid. On the other hand, where the husband is re- 
quired to pay a percentage of his net income for a period of less than 
ten years, the payments are not installments of a principal sum, be- 
cause no principal sum is specified in the decree.” 


Cre VW 


(3) The payments must be received by the wife subse- 
quent to the decree. 


This provision means only what it says, but some taxpayers have 

nevertheless misunderstood it. It is not necessary that the agreement 

. provide only for payments beginning after the decree: if the obliga- 
» tion to make the payments otherwise qualifies, it may be an obliga- 
. tion to make payments beginning upon the date of the agreement 
» and continuing after the decree. What this provision does mean is 
1 





4 Steinel v. Commissioner, 10 T. C. 409 (1948). 
f 5 Casey v. Commissioner, 12 T. C. 224 (1949); accord: Brandt v. Commissioner, 
a 9 T. C. M. 1151 (1950). 

6 Estate of Orsatti v. Commissioner, 12 T. C. 188 (1949); accord: Fleming v. 
. Commissioner, 14 T. C. 1308 (1950); Carmichael v. Commissioner, 14 T. C. 1356 
(1950); Read v. Commissioner, 10 T. C. M. 399 (1951). 

7 Young v. Commissioner, 10 T. C. 724 (1948) (acq.); Lee v. Commissioner, 

10 T. C. 834 (1948) (acq.). 











26 OHIO STATE LAW JOURNAL [Vol. 13 


that only those payments made after the decree are deductible. For 
this reason, in cases where it has been agreed that a settlement shall 
include both a lump sum and periodic payments, it is sometimes pos- 
sible to provide for payment of the lump sum before the decree 
(since it is not deductible anyway) in exchange for a postponement 
of the commencement of the periodic payments until after the de- 
cree when they can be deducted. 


(4) The payments must be in discharge of a legal obli- 
gation which because of the marital or family relationship is 
imposed on the husband incident to the divorce or separa- 
tion. 

Payment of a debt to the wife will not become deductible mere- 
ly because it is incorporated in an agreement which is incident to a 
divorce.? Thus the deduction will not extend to attorneys’ fees!® nor 
to the repurchase from the wife of property previously transferred to 
her.'! It has been held that where a husband made voluntary pay- 
ments to his divorced wife, the subsequent amendment of the de- 
cree to impose retroactively upon him an obligation to make the pay- 
ments already made does not make the payments previously made de- 
ductible, since they were voluntary when made.?* 


(5) The obligation must be imposed by the decree or 
a written instrument incident to the divorce or separation. 


There has been considerable litigation arising out of the phrase 
“written instrument incident to such divorce or separation.” Neither 
section 22 (k) nor the Treasury Regulation issued with respect to 
that section’? attempts to define the phrase, although the regulation 
does provide one example indicating that an ante-nuptial agreement 
providing for the wife’s support for life is not “incident to” a divorce 
later obtained by the parties. In general, it is apparently sufficient for 
the purposes of section 22 (k) that the agreement be made in contem- 
plation of a divorce which is at least reasonably probable and that 
it be intended to discharge an obligation of the husband which would 
otherwise be enforced by the decree.1* Where an agreement is made 


8 Such a provision may however affect the liability for gift tax, if the amounts 
are large enough. This problem is discussed below at page 39 et seq. 

9 U. S. Treas. Reg. 111, § 29.22 (k) -1. 

10 I. T. 3856, 1947-1 Cum. Bull. 23. 

11 DuBane, 10 T. C. 992 (1948). 

12 Van Vlaanderen v. Commissioner, 175 F. 2d 389 (3rd. Cir. 1949). 

13 U. S. Treas. Reg. 111, § 29.22 (k)-1 (1948). 

14 Zilmer v. Commissioner, 16 T. C. 365 (1951) (acq.), where the parties had 
discussed divorce at the time of the agreement. But cf. Miller v. Commissioner, 
16 T. C. 1010 (1951), where the husband knew of the wife’s intention to seek a 
divorce but there was no definite understanding to that effect. This problem is 
avoided if the decree orders compliance with an existing agreement. Neeman v. 
Commissioner, 13 T. C. 397 (1949). 
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for the purpose of fixing the rights of the parties arising out of di- 
vorce litigation which is actually pending or about to be filed, a com- 
mon practice is to condition the agreement expressly on the entry of 
a decree. Such an agreement is clearly “incident to” the divorce. But 
it is not essential that the agreement be specifically conditioned on 
the decree, if the circumstances otherwise indicate that divorce was 
contemplated and that the parties intended that the agreement satis- 
fy the husband's obligation to support his divorced wife. And where 
this is not practicable, as where the agreement is made at the time of a 
voluntary separation, the usual practice is to provide that if a divorce 
shall ever be obtained by either of the parties while the agreement is 
in effect, the agreement shall be incorporated in the decree. The latter 
type of provision may also be used where the local law with respect to 
collusion makes the former provision of doubtful propriety. Where 
the payments are actually made pursuant to an agreement made after 
the decree, or pursuant to a modification, after the decree, of a for- 
mer agreement incident to the divorce, a question arises as to whether 
the later agreement is itself incident to the divorce. Where the later 
agreement was made in consideration of the wife’s agreement not to 
contest the validity of an existing decree or where the later agree- 
ment is merely voluntary!* the payments under it have been held not 
deductible. Whether such an agreement can be held to be incident 
to the divorce may depend on whether the court has retained jurisdic- 
tion to modify its decree. Thus where the original decree was amend- 
ed to terminate its alimony provisions when the parties had entered 
into an agreement embodying -provisions in lieu thereof, it was held 
that the agreement was incident to the divorce,17 but the result is 
otherwise where the court has retained no jurisdiction to modify its 
decree.1® While the point has not been decided, it seems probable 
that, if the court has retained jurisdiction, and if the agreement is in 
settlement of the wife’s contention that the court should increase the 
allowance made to her, the agreement is incident to the divorce. 


(6) The payments which are deductible may not include 
any part which the terms of the decree or instrument fix 
as a sum payable for the support of minor children. 





15 Neeman v. Commissioner, supra note 14; Brady v. Commissioner, 10 T. C. 
1192 (1948) (acq.); Johnson v. Commissioner, 10 T. C. 647 (1948) (acq.). 

16 Cox v. Commissioner, 176 F. 2d 226 (3rd. Cir. 1949); Alboum v. Commis- 
sioner, 10 T. C. M. 300 (1951); Dauwalter v. Commissioner, 9 T. C. 580 (1947) (tax- 
payer’s appeal to 3rd. Cir. dismissed) ; Sharp v. Commissioner, 15 T. C. 185 (1950) . 

17 Smith v. Commissioner, 16 T. C. 639 (1951). Cf. Gale v. Commissioner, 191 
F. 2d 79 (2d Cir. 1951), where the court held taxable to the wife as periodic pay- 
ments the amount which was paid her pursuant to an amendment of the original 
decree retroactively increasing the alimony allowance. 

18 Dauwalter v. Commissioner, 9 T. C. 580 (1947) (taxpayer's appeal to $rd. 
Cir. dismissed) . 
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The deduction is of course limited to payments to the wife, and 
payments to or for the benefit of the children are not deductible. 
However, it is important to note that the deduction is not lost unless 
the portion for the support of the children is fixed by the terms of the 
instrument either in an amount of money or in terms of a portion 
of the payment. Thus if the agreement provides that the husband 
shall pay $300 out of which one-third shall be for the support of the 
child, or that he shall pay $200 to the wife for her own support and 
$100 to her for the support of the child, only $200 of the payment is 
deductible.’® If instead, the agreement had merely provided for the 
payment to the wife of $300 per month for her support and that of 
the child, the entire $300 would have been taxable to the wife.?° It 
might be supposed that with this rule in mind, it would be possible 
in every case to draw an instrument, if so desired, which would per- 
mit deductions for the support of the entire family. Failures have re- 
sulted, however, from the husband’s reluctance to permit his obliga- 
tion to remain unaffected by the death or majority of the child, or 
from the insistence of the wife upon continued support for the chil- 
dren after her remarriage. Thus, in the last example given above, if 
the agreement had gone on to provide that upon the death or ma- 
jority of the child the payment should be reduced to $200, or that 
upon the death or remarriage of the mother the husband should 
therefore contribute $100 per month to the support of the child, the 
courts would deduce that a specific designation of $100 for the child 
had been made by the instrument, and the deductibility of that 
amount would be sacrificed.?1 

The nearest answer to the problem appears to be in a provision 
for payments decreasing in amount after a stated interval. For ex- 
ample, suppose that the couple have two children, aged ten and seven. 
It might be provided that payments should be made of $300 per 
month for the first ten years, $250 per month for the next five years, 
and $200 per month thereafter, all payments to terminate upon the 
death or remarriage of the wife. It will be noted that there is a re- 
duction in the amount of the payment of $50 when the first child 
is 20 and another $50 when the other is 22 — a reasonable approxima- 
tion of majority. The payments are unaffected by the death of a child, 
but the probability of that event is ordinarily not so great as to make 
this a serious problem. This arrangement does have the disadvan- 
tage that if the wife dies or remarries, there is no provision for the 





19 Budd v. Commissioner, 7 T. C. 413 (1946), aff'd, 177 F. 2d 198 (6th Cir. 
1947); Leslie v. Commissioner, 10 ‘T. C. M. 807 (1948); Swallen v. Commissioner, 10 
T. C. M. 475 (1951). 

20 Moitoret v. Commissioner, 7 T. C. 640 (1946); Newcombe v. Commissioner, 
10 T. C. M. 152 (1951). 

21 Mandel v. Commissioner, 185 F. 2d 50 (7th Cir. 1950); Fleming v. Comis- 
sioner, 14 T. C. 1308 (1950). 
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children and she must rely for their support on the husband's con- 
tinuing legal obligation to them. In the event of her death, other ar- 
rangements would of course have to be made in any event. Whether a 
termination of the payments in the event of her remarriage would be 
a serious obstacle would probably depend primarily on the facts of 
the case, such as the financial condition of the husband and an esti- 
mate of his probable attitude toward the children. Subject to these 
qualifications, the suggested provision appears to be a_ legitimate 
method of providing a full deduction for family support by scaling 
down the payments according to a very roughly predicted schedule of 
the declining financial burden of the wife. 

It should be noted that special provision is made for cases in 
which the husband fails to pay the full amount he is obligated to 
contribute to the support of his wife and children. In such cases the 
amount actually paid is credited first against the support of the 
children, and only the excess is credited against the deductible pay- 
ments to the wife. 


THE TEN-YEAR REQUIREMENT 


The “ten-year” provisions of section 22(k) are likely to be the 
most troublesome when first encountered. To understand these pro- 
visions it must first be remembered, as noted above, that payments are 
not deductible unless they are periodic payments, that a lump sum is 
not a periodic payment, and that installments on a lump sum are 
likewise not periodic payments — and hence not deductible — unless 
they meet the conditions set by these provisions. 

The first condition is that the principal sum “may be, or is to be 
paid within a period ending more than ten years from the date of 
such decree or instrument.” Note that the statute says “more than.” If 
the last payment is to be made on the tenth anniversary of the date 
of the decree or instrument, it comes a day too soon and ten years 
of deductions are lost. Perhaps it should be added that the instru- 
ment also should not provide for the payment of “$100,000 in ten equal 
annual installments the first of which shall be paid upon execution of 
this agreement.” This is of course a nine-year agreement. 

One further, and less obvious, pitfall may be encountered in 
measuring the period. It will be noted that the statute says “ten years 
from the date of such decree or instrument.” “Such” undoubtedly re- 
fers back to the “decree or instrument” by the terms of which the obli- 
gation may be or is to be paid within the specified period. Where the 
obligation is imposed only by the decree, the date of the decree gov- 
erns; if it is imposed only by the instrument, the date of the instru- 
ment governs. But what if both the decree and the instrument im- 
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pose the obligation? Or what if the instrument imposes the obliga- 
tion, but the obligation becomes effective only if a decree is entered? 
Mr. and Mrs. Blum had such an agreement, which was actually enter- 
ed into long before the enactment of section 22 (k) but which happen- 
ed to provide for installment payments the last of which was to be 
made on a date more than ten years from the date of the instrument 
and more than ten years from the date the court signed the decree, 
but less than ten years from the date of the entry of the decree on the 
journal. Several years of litigation resulted for both husband and 
wife. The Tax Court held in both cases?” that since the obligation did 
not become effective until the decree was entered, the obligation was 
imposed by the decree and the agreement together and the period 
ran from the date of the decree, when the obligation finally became 
binding. The Court of Appeals reversed the decision in the husband's 
case primarily on the ground that under the Illinois law the “date 
of the decree” was the date of its signing, but secondarily on the 
ground that the ten-year period ran from the date of the instru- 
ment.” In the wife’s case, however, the same court elected the second 
ground exclusively.2* It may be that the matter is now settled, but it 
would seem a wise precaution, in cases where the decree is to follow 
so closely upon the execution of the instrument as to make it practi- 
cal to do so, to provide in the instrument for a period which will not 
expire until more than ten years after the actual journal entry. 


From what has appeared so far, it might be supposed that a lump- 
sum payment could be converted into a deductible installment sim- 
ply by coupling it with smaller installment payments as, for example, 
by providing for the payment of $75,000, of which $50,000 is to be 
paid one month after entry of the decree, and the balance is to be 
paid in annual installments of $2500 per year for ten years thereafter. 
This device was anticipated, however, by the authors of section 22 (k) . 
It is true that the installments need not be equal in amount. But their 
inequality may result in a loss of part of the deduction. The section 
provides that each installment may be deducted only to the extent 
that it does not exceed ten per cent of the principal sum. Thus in 
the example given the principal sum is $75,000, the aggregate of all 
the payments, and only $7500 may be deducted out of the $50,000 
paid in the first year. The later payments are of course allowable in 
full. 

There is a further limitation which has been introduced by the 
courts. The ten per cent limitation applies only where the principal 
sum is specified. If the agreement provides that the husband shall 





22 Harry Blum v. Commissioner, 7 T. C. M. 798 (1948); Tillie Blum v. Commis- 
sioner, 10 T. C. 1131 (1948). 
28 177 F. 2d 670 (7th Cir. 1949). 
24 187 F. 2d 177 (7th Cir. 1951). 
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pay $200 per month until death or remarriage, and in addition shall 
pay $5000 forthwith, the ten per cent limitation does not apply. In- 
stead it has been held in such cases that the $5000 payment is a lump- 
sum payment, separable from the provision for a $200 periodic pay- 
ment.?5 This principle has already been extended to a somewhat less 
obvious situation, where the agreement provided for monthly install- 
ments for one year and also for monthly periodic payments during 
the joint lives of the parties.?® In these cases, the installment payments 
overlap the periodic payments in the initial period. But suppose they 
do not: suppose the agreement provides for $200 per month for the 
first year and $100 per month thereafter. Will the courts hold (a) 
that this agreement calls for a periodic payment of $100 plus install- 
ments on a principal sum of $1200, so that $1200 will be disallowed in 
the first year, or (b) that it calls for payment of a principal sum of 
$2400 in the first year, all of which will be disallowed, and deductible 
periodic payments beginning in the second year, or (c) that the case is 
merely one of decreasing periodic payments so that no deduction is 
lost? 

In Fleming v. Commissioner,?7 the agreement in form provided 
for $200 per month for five years and $100 per month for the next 
sixteen years, with provisions for reductions in the event of the death 
or remarriage of the wife or the death of the child. The Tax Court 
was able to interpret the agreement as equivalent to one requiring 
payment of $100 per month for 21 years or until the death of the 
child, and $100 per month for five years or until the death or remar- 
riage of the wife, with the result that the 2l-year payments were disal- 
lowed because they were for the support of the child, and the five-year 
payments were disallowed because they were installments on a lump 
sum payable in not more than ten years. This case may be cited as 
authority in support of position (a) in the preceding paragraph. The 
same result would not necessarily have been reached, however, if the 
21-year payments had been payments for the support of the wife, or 
if instead of the 21-year provision there had been required a payment 
for the wife’s support for an indefinite period until her death or re- 
marriage. 

The latter situation was involved in Carmichael v. Commission- 
er,*8 in which the agreement provided for $200 per month for the 
wife and $50 for the child until $27,000 had been paid (a nine-year 
period) plus payment of the premiums on an insurance policy on the 
life of the husband owned by the wife (a periodic payment). The 





25 Norton v. Commissioner, 16 T. C. 1216 (1951); Baer v. Commissioner 16 
T. C. 1418 (1951). 
26 Haag v. Commissioner, 17 T. C. No. 7 (1951). 
27 Fleming v. Commissioner, 14 1. C. 1308 (1950) . 
28 14 T. C. 1356 (1950). 
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agreement was held separable and the $200 payments (and of course 
the $50 payments) were disallowed as deductions.*® 

The combination which has not been covered by the cases is that 
of a principal sum payable in more than ten years with a principal 
sum payable in less than ten years, either in a short series of payments 
or in a single lump sum. It seems reasonably certain that if an agree- 
ment should provide, for example, for the payment of $12,000 on 
entry of the decree and $500 per month at monthly intervals thereafter 
for 20 years, the courts would consider the payments separable and 
deny the deduction of the $12,000. On the other hand, if the agreement 
provided for payment of the same aggregate amount ($132,000) in 
payments of $700 per month for the first five years and $500 per month 
for the next fifteen years, it seems quite possible that the courts might 
reach the opposite result. Pending further clarification of the law on 
this point, it therefore seems desirable, if the maximum deduction for 
the husband is sought, to spread any installments of a lump sum over 
as long a period as can be negotiated and combine these payments with 
a series of installments extending over more than ten years, as in the 
last example. Such an arrangement is at least in a position to 
obtain the benefit of favorable authorities when and if such decisions 
are made. 

In connection with the ten per cent limitation, it should be noted 
that special provision is made for payments by the husband in advance. 
For example, if it is desired to have the wife receive $100,000 at once 
as well as an additional $100,000 over a more than ten-year period, it 
will not do to provide for payment of $200,000 over the same period 
and let the husband advance $100,000 of the total amount currently. 
The statute provides that even though a payment may be properly 
allocable to a later year it is to be considered as an installment payment 
for the year in which it is received. Thus in the example given, only 
$20,000 (ten per cent of the aggregate amount) would be deductible 
in the first year. 


‘ 


INSURANCE PREMIUMS 


One further matter which needs to be considered in connection 
with section 22 (k) is the handling of insurance premiums, payment of 
which may be one form of indirect payment to the wife. It would seem 
reasonably clear that if the wife owns a policy, payable to herself, 
whether on her own life or that of her husband or a third person, and 
if the husband agrees to pay the premiums, the payment is a periodic 








_©9 The same result was reached in Read v. Commissioner, 10 T. C. M. 399 
(1951) again involving insurance premiums plus cash payments for a less than ten- 
year period. 
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payment to her and is includible in her income and deductible from 
his.2° The problem becomes more difficult as the benefit to the wife 
becomes less direct. Where the policies are provided merely as security 
for the direct payments, the premiums are not deductible.*! But where 
the policies were assigned to the wife, the amounts paid on the premi- 
ums by the husband are to be included in the wife’s income.*? In one 
case where taxability to the wife of other payments was involved, the 
Commissioner made no assertion that the payment of premiums by 
the husband should be taxable to the wife where the policy, though 
not assigned to the wife, named her irrevocably as beneficiary until 
she should die or remarry.** But the Bureau appears to be following 
administratively a practice of taxing the premiums to the wife where 
she is irrevocably named as primary beneficiary (but not where she is 
the contingent beneficiary) regardless of whether the policies are 
assigned. And deduction of premiums has been allowed to the husband 
where the policies were delivered to a trustee pursuant to the agree- 
ment.34 


The case of Boies C. Hart v Commissioner®® produced a surprisingly 
favorable result from the husband’s point of view. In that case the 
decree of divorce required the husband to pay 38.5 per cent of his 
income to or for his wife, but provided further that there should be 
credited against that amount payments of premiums on insurance held 
in an insurance trust for the benefit of the wife and the child. The 
distribution provisions of the trust provided for payment of two-thirds 
of the income to the wife, the other third going to the settlor’s de- 
scendants, or if there were none to other persons. The wife had no 
interest in principal, which was distributable only after her death. 
The Tax Court nevertheless held the payments deductible because 
they were charged against obligations imposed for the wife’s benefit. 
Other factors, such as the fact that the wife could require a reduction 
in the amount of the insurance if the cash payments to her fell below 
a specified amount, may serve to distinguish the case, and it would 
probably be unsafe to construct a separation agreement around it. 
It is interesting to note, however, that Mr. Hart did succeed in deduct- 
ing the cost of providing an estate which would ultimately pass to his 
descendants, an opportunity rarely achieved by the taxpayer. 





80 J. T. 4001, 1950-1 Cum. Bull. 27. 

81 Blumenthal v. Commissioner, 183 F. 2d 15 (3rd. Cir. 1950); Carmichael v. 
Commissioner, 14 T. C. 1356 (1950); Gardner v. Commissioner, 14 T. C. 1445 
(1950); Taylor v. Commissioner, 16 T. C. 376 (1951). 

82 Stewart v. Commissioner, 9 T. C. 195 (1947). 

83 Hesse v. Commissioner, 7 T. C. 700 (1946) . 

84 Mandel v. Commissioner, 8 T. C. M. 445 (1949), aff'd as to other issues, 
185 F. 2d 50 (7th Cir. 1950). 

85 11 T. C. 16 (1948). 
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SecTION 171 


Income taxes in connection with divorce settlements are affected 
not only by sections 22(k) and 23(n), but also by section 171. The 
latter section, however, deals exclusively with the income from trusts. 
Like sections 22(k) and 23(n), it was added to the Code by the 
Revenue Act of 1942. 

It will be remembered that, in general, trusts are taxed like in- 
dividuals, with certain exceptions, chief of which is that a trust may 
deduct, under section 162, income distributed or distributable to the 
beneficiary, such income being taxed to the beneficiary. Ordinarily the 
income is not taxed to the grantor of the trust, but there are exceptions. 
First, under section 166, the income is taxable to the grantor (even 
though actually distributed to some one else) where the grantor has 
retained the right to revest title to the corpus in himself. Second, under 
section 167, the same rule applies where the income may be recovered 
by the grantor, or is applied on insurance on his life. Finally, it had 
been held, prior to 1942, that the income of a trust established to pay 
alimony was taxable to the grantor under section 22 (a), which is the 
section of the Code generally defining gross income, on the ground 
that the situation was substantially equivalent to one in which the 
grantor himself received the income and paid it over to his wife.3® 

Section 171 is designed to shift the burden of the tax on this in- 
come from the husband to the wife, just as sections 22 (k) and 23 (n) 
shift the burden of the tax on payments made directly by the husband. 
It provides as follows: 


(a) Inclusion in Gross Income.—There shall be in- 
cluded in the gross income of a wife who is divorced or legally 
separated under a decree of divorce or of separate main- 
tenance the amount of the income of any trust which such 
wife is entitled to receive and which, except for the pro- 
visions of this section, would be includible in the gross in- 
come of her husband, and such amount shall not, despite 
section 166, section 167, or any other provision of this chapter, 
be includible in the gross income of such husband. This 
subsection shall not apply to that part of any such income of 
the trust which the terms of the decree or trust instrument fix, 
in terms of an amount of money or a portion of such income, 
as a sum which is payable for the support of minor children 
of such husband. In case such income is less than the amount 
specified in the decree or instrument, for the purpose of ap- 
plying the preceding sentence, such income, to the extent of 
such sum payable for such support, shall be considered a pay- 
ment for such support. 


(b) Wife Considered a Beneficiary.—For the purposes of 
computing the net income of the estate or trust and the net 





86 Douglas v. Willcuts, 296 U. S. 1 (1935). 
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income of the wife described in section 22 (k) or subsection 
(a) of this section, such wife shall be considered as the bene- 
ficiary specified in this supplement. A periodic payment under 
section 22 (k) to any part of which the provisions of this sup- 
plement are applicable shall be included in the gross income 
of the beneficiary in the taxable year in which under this 
supplement such part is required to be included.*? 


It should be noted that while section 171 deals exclusively with 
trusts, section 22 (k) also deals with trusts and for this reason discussion 
of the provisions of section 22 (k) dealing with the income “attributable 
to property transferred” has been postponed to this point. Section 
22 (k) refers in its first sentence to “periodic payments . . . attributable 
to property transferred (in trust or otherwise) in discharge of a legal 
obligation which,” etc. The last sentence of section 22(k) is a cross- 
reference to section 171 (b) “in cases where such periodic payments are 
attributable to property of an estate or property held in trust.” At first 
glance the two provisions appear to overlap in trust cases, but actually 
they do not. Section 22(k) applies to cases in which the property is 
transferred in discharge of a legal obligation imposed by the decree or 
by an instrument incident to a divorce or legal separation. It would 
not apply, for example, to a case in which the property had been trans- 
ferred in a revocable trust not incident to a divorce, even though the 
parties were later divorced. In such a case, the income would be taxable 
to the husband if it were not for section 171.88 Furthermore, section 
171 applies only to cases where the income would otherwise be taxable 
to the husband, so that it does not apply to any case where the husband 
already receives the benefits of section 22 (k). Of course it would hardly 
matter which of the two sections applied (so long as one of them did) 
if it were not for the fact that the two sections differ in some other 
respects. First, section 22 (k) makes taxable to the wife all periodic 
payments attributable to the property whether they are paid out of 
income or out of principal. Thus if the husband creates a trust meeting 
the requirements of section 22 (k) and providing that the trust shall 
pay to the wife an annuity of $5000 payable out of corpus if the income 
is insufficient, the wife is taxable on the $5000 she receives, even if the 
income of the trust is only $3000 and the balance is paid out ot 
corpus.8® If the trust had failed to meet the requirements of section 
22 (k) but had been governed by section 171, the wife would have been 





87 The Revenue Act of 1943 added section 167 (c) which provides that income 
of a trust which may be applied for the support of those the grantor is obligated 
to support is not taxable to him unless actually so applied. This does not, of 
course, affect the application of section 167 to most alimony trusts, so that even 
if section 167(c) had been in the law prior to 1942, it would still have been 
necessary to enact section 171 as a companion to sections 22 (k) and 23 (n). 
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taxable on only the $3000 paid out of income.*® There is probably an 
additional difference between the two sections in the fact that the 
installment provisions of section 22 (k) including the ten-year limita- 
tion, would seem to be applicable to payments by a trust which 
otherwise satisfies the requirements of section 22 (k); section 171, on the 
other hand, does not contain these limitations. 


It has been generally assumed in this discussion that the husband 
is in a higher tax bracket than the wife and that for that reason it is 
desirable to shift the tax to her. It should be noted, however, that in 
the trust situation the same result does not always follow. Where the 
payments to the wife to be made largely out of the corpus of 
property transferred, and only partly out of income, shifting the bur- 
den to the wife increases the aggregate tax burden of the couple, since 
the wife is taxable on the corpus payments as well as the income pay- 
ments, while the husband may exclude the income but apparently does 
not acquire a right to deduct the corpus. The law is not entirely clear 
on the latter point but section 23 (u) says that the husband is not 
entitled to a deduction where “the amount of any such payment is, 
under section 22 (k) or section 171, stated not to be includible in such 
husband's gross income.” Section 22 (k) “states” that payments attribu- 
table to property transferred are not includible by the husband. The 
fact that the corpus payments would not in any event be includible by 
the husband appears irrelevant, since section 23 (u) does not say “the 
amount which is, by virtue of section 22 (k) or section 171, not in- 
cludible.” Thus it is stated in the regulations that where the husband, 
in order to meet an alimony obligation of $500 a month, purchases an 
annuity contract paying her such amount, “the full $500 received by 
the wife is includible in her income, and no part of such amount is 
includible in the husband's income or deductible by him.”*! The in- 
clusion in the wife’s income of that part of the payment which actually 
represents income is matched by the exclusion of the same part from 
the husband’s income, but the inclusion in her income of the part of 
the payment representing the return of the principal is not matched 
by any corresponding tax benefit by the husband. The Treasury, anti- 
cipating attempts to circumvent this provision, stated in the regulation 
that if the husband transfers property to his wife so that she herself may 
buy the annuity (hoping to avoid the tax on the part of the payment 
representing corpus) the case will be treated as if the husband had 
himself made the investment.4? It might be possible to solve this 
problem by having the husband agree to make periodic payments to 
the wife for life and to buy an annuity payable to himself to secure his 
ability to make the payments. Here, even if it can successfully be con- 





40 U.S. Treas. Reg. 111, § 29.171-1. 
41 U. S. Treas. Reg. 111, § 29.22 (k) -1. 
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tended that the payment is “attributable to” the property, (the an- 
nuity) it seems impossible to hold that the property has been trans- 
ferred. The husband should therefore be entitled to deduct the full 
amount of the payments made. 


EsTaTE Tax 


The Estate Tax is not in most cases of as great importance to the 
parties as the income tax and the gift tax, since its imposition is de- 
ferred and incidental. The few problems which have arisen have been 
in connection with the treatment of insurance and of indebtedness for 
alimony claims. 


Section 812(b) of the Code provides in part that there shall be 
allowed as deductions the allowed claims against the estate with certain 
limitations and exceptions, including the following: 


The deduction herein allowed in the case of claims 
against the estate . . . shall, when founded upon a promise or 
agreement, be limited to the extent that they were contracted 
bona fide and for an adequate and full consideration in money 
or money's worth... 


For the purposes of this subchapter, a relinquishment or 
promised relinquishment of dower, curtesy, or of a statutory 
estate created in lieu of dower or curtesy, or of other marital 
rights in the decedent's property or estate, shall not be con- 
sidered to any extent a consideration “in money or money’s 
worth.” . 


In view of the language of the final sentence inserted in 1932,** 
it is now settled that a claim under a separation agreement is not a 
deductible debt** where the consideration was the release of marital 
rights in the property of the decedent. But a claim based on unpaid 
alimony under a decree of divorce is deductible.*5 It appeared, how- 
ever, that the distinction rested not upon the difference between rights 
in property and the right to support, but rather on the difference be- 
tween claims founded on the decree and claims which, in the words of 
section 812 (b) are “founded upon a promise or agreement.”*® It was 
the view of the court in these decisions that the release of support 
rights was no more adequate consideration than the release of dower. 
The Bureau, however, then took a position more favorable to the 





43 Revenue Act of 1932, §804. 

44 Sheets v. Commissioner, 95 F. 2d 727 (8th Cir. 1938). 

45 Commissioner v. State Street Trust Co., 128 F. 2d 618 (Ist. Cir. 1942). 

46 Commissioner v. Maresi, 156 F. 2nd. 929 (2d Cir. 1946), citing Meyer's Estate 
v. Commissioner, 110 F. 2d 367 (2d Cir. 1940), Cert. denied, 310 U. S. 651 (1940); 
Helvering v. United States Trust Co., 111 F. 2d 576 (2d Cir. 1940); Adriance v. 
Higgins, 113 F. 2d 1013 (2d Cir. 1940). 
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taxpayer and issued E. T. 1947 a ruling dealing primarily with gift 
tax*® but also announcing “the view of the Bureau that the surrender 
of support rights is not one of the ‘other marital rights’ referred to in 
the section [812 (b)]. The cases of Meyer's Estate v. Helvering (C. C. A. 
2, 1940) (110 F. 2d 367, certiorari denied, 310 U. S. 651) and Helver- 
ing v. United States Trust Co. et. al. (C.C.A. 2, 1940) (111 F. 2d 576) 
will no longer be followed to the extent that they hold that the right of 
a divorced wife to support from a former husband during the joint 
lives of the parties is a marital right in his property or estate.” 

The question whether the claim is “founded on an agreement” 
or on the decree of course remains to be decided. It has been held in 
several cases that if the agreement is incorporated in the decree, at 
least if the divorce court could have rejected the agreement had it 
desired, the obligation is founded on the decree.*® Further definition 
is probably required on this point. The recent gift tax decision by the 
Supreme Court in Harris v. Commissioner,*° dealing with the same 
issue, has not substantially clarified it. 

With respect to life insurance, it might be expected that the de- 
cisions would follow the pattern of the cases discussed above. Section 
811 (g) requires inclusion in the estate of insurance payable to the 
estate, or if payable to others, if the decedent either retained incidents 
of ownership at his death, or if he paid premiums on it, “in propor- 
tion that the amount so paid by the decedent bears to the total 
premiums paid.” No exception is made for insurance directed to dis- 
charge obligations incurred in connection with a divorce. The Board 
of Tax Appeals held in one case®! that where insurance is used to 
secure the payment of alimony, the insurance must be included, but a 
deduction can be taken for the debt which it discharged. Where the 
policy is used directly, as by an agreement to pay premiums on an 
existing policy irrevocably payable to the wife, a different result may 
be reached, however, since the Court of Appeals for the Second 
Circuit has held that such a policy is not to be considered payable to 
the estate, and that the agreement effectively divests the insured of 
the incidents of ownership.5? This leaves the insurance taxable only 
to the extent of the proportion of premiums paid by the insured, even 





47 1946-2 Cum. Bull. 166. 

48 The litigation with respect to E. T. 19 in its gift tax aspects will be discussed 
below. 

49 Commissioner v. Maresi, 156 F. 2d 929 (2d Cir. 1946) ; Fleming v. Yoke, 53 
F. Supp. 552 (N. D. W. Va. 1944), aff'd, Yoke v. Fleming, 145 F. 2d 472 (4th Cir. 
1944); Swink v. Commissioner, 4 T. C. M. 518 (1945), aff'd, Commissioner v. Swink, 
155 F. 2d 722 (4th Cir. 1946). 

50 340 U. S. 106 (1950). This decision is discussed at greater length at pp. 
40 - 44 infra. 
51 Estate of Mason v. Commissioner, 44 B. T. A. 813 (1941). 
52 Cowles v. U. S., 152 F. 2d 212 (2d Cir. 1945). 
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though the circumstances are such that the payment to the divorced 
wife, if made with assets of the estate would not have been deductible. 
If, therefore, the agreement provides for cash payments to the wife, 
who in turn pays the premiums or not as she sees fit, it should be 
possible to avoid estate tax on the insurance. 


Girt Tax 


The imposition of gift tax liability in connection with divorce 
settlements is a comparatively recent development. It now seems clearly 
established that in a prenuptial agreement, the release by the wife of 
marital rights of support and dower is not “adequate and full con- 
sideration’’®* and that a recital of consideration of such a nature does 
not affect the status of a transfer as a gift.5* It was until recently sup- 
posed that for gift tax purposes this rule was confined to prenuptial 
cases and did not apply to divorce and separation settlements, and the 
Tax Court so held in 1943, significance being attached to the fact that 
the gift tax provisions do not, like section 812(b) of the Estate Tax 
Law, provide expressly that the release of marital rights shall not be 
considered as a consideration in money or money’s worth.55 In 1945 
the Tax Court elected to follow its previous decision, four judges dis- 
senting, in Converse v. Commissioner.5* The Treasury announced its 
non-acquiescence,5? and shortly thereafter issued a ruling,5* announc- 
ing its position to be that a transfer in consideration for the wife's 
release of “support” rights in connection with a divorce or separation 
settlement did not constitute a gift but that the release of “property or 
inheritance rights” is not consideration for the transfer, which is there- 
fore a gift; and further, that to the extent that the value of the pay- 
ment made exceeded the value of the support rights (actuarial 





58 § 1002. 
) 54 U. S. Treas. Reg. 108, §86.8; U. S. Treas. Reg. 79, Art. 8 (1936). This 
’ position was sustained by the Supreme Court in Commissioner v. Wemyss, 324 ’ 
U.S. 303 (1945) ; and Merrill v. Fahs, $324 U. S. 308 (1945) . 
55 Jones v. Commissioner, 1 T. C. 1207 (1943); Geary v. Commissioner, 

: 2 T. C. M. 202 (1943). The Treasury announced its non-acquiescence in the Jones 
- decision (1943 Cum. Bull. $4) but dismissed its petition for review. The court had 

previously, however, in the same year, held that a payment, pursuant to a separa- 


| tion agreement, in consideration for the release of obligations under a prenuptial 
contract was a gift. Lasker v. Commissioner, 1 T. C. 208 (1942), rev'd, 138 F. 
3 2d 989 (7th Cir. 1943). Yet as recently as 1942 the Treasury had successfully con- 
a tended that a transfer of property pursuant to a divorce decree resulted in the 
bs realization of capital gain by the husband. Commissioner v. Halliwell, 131 F. 2d 
642 (2d Cir. 1942) ; Commissioner v. Mesta, 123 F. 2d 986 (1941). These cases may 
>. still be applicable in situations where the gift tax does not apply. 


56 5 T. C. 1014 (1945); accord, Mitchell v. Commissioner, 6 T. C. 159 (1946). 
57 1946-1 Cum. Bull. 5. 
58 E. T. 19, 1946-2 Cum. Bull. 166. 
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standards being taken into account) the transfer was taxable. 

In the meantime, the Tax Court reached the same result in 
Lahti v. Commissioner,®® and the following year the Converse case was 
affirmed on appeal.®° The court discussed E. T. 19 in Judson v. Com- 
missioner,® but found it unnecessary to determine whether it cor- 
rectly stated the law, holding that since the Commissioner had not 
shown the allocation of the payment between the support rights and 
the maintenance rights, and since the release of support rights pro- 
vided adequate consideration, no gift tax was payable. In the same year, 
in Thompson v. Commissioner,®* the court held that a transfer by the 
wife to the husband in a separation agreement incorporated in a 
divorce decree, in consideration of the release of inheritance rights only, 
was a gift. The court indicated in this discussion that its decision 
rested on the fact that there was no obligation of support which the 
divorce court could have forced upon the transferor. The same 
principle was applied in Estate of Barnard v. Commissioner,®* where 
two payments were made, one of which was incorporated in the decree, 
the court holding that there was consideration for this payment but 
not for the other since the consideration had already been received. 
The decision was later reversed, however, the Court of Appeals holding 
both payments taxable.** 

In 1948, six more cases involving E. T. 19 reached the Tax Court. 
Hooker v. Commissioner® involved transfers to a trust for the chil- 
dren, the court holding that the value of the assets transferred in excess 
of the value of the income provided for the children during their mi- 
norities (when the taxpayer had a legal obligation to support them) 
was a gift. While the court declined to apply a part of the holding of the 
Converse case which applied to payments for the support of minor 
children, it stated that payments to children fell into the same class as 
prenuptial transfers to the wife and the circumstances in such cases 
could not, as in the case of payments to the wife incident to divorce, be 
presumed to “negative the presence of a donative intent.” The Court 
of Appeals affirmed.** The Tax Court continued, however, in four 
more cases, to maintain its position that where the transfer was ordered 
by the divorce court it was not a gift.*7 Two of these cases, McLean v. 





59 6 T.C. 7 (1946). 

60 163 F. 2d 131 (2d Cir. 1947). 

61 6 T. C. M. 242 (1947). 

62 6 T. C. M. 822 (1947). 

63 9 T. C. 61 (1947). 

64 Commissioner v. Estate of Barnard, 176 F. 2d 233 (2d Cir. 1949). 

65 10 T. C. 388 (1948). 

66 174 F. 2d 863 (5th Cir. 1949). 

67 Estate of Moore v. Commissioner, 10 T. C. 393 (1948) (non-acq.); Harris 
v. Commissioner, 10 T. C. 741 (1948); McLean v. Commissioner, 11 T. C. 543 
(1948) (non-acq.); Taurog v. Commissioner, 11 T. C. 1016 (1948) (involving a 
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Commissioner and Harris v. Commissioner, are of particular interest. 
In the McLean case, the taxpayer agreed to make periodic payments 
to his former wife until she remarried, and after her remarriage, to 
make further periodic payments until 1955. The wife released both 
support rights and property claims. The Commissioner contended that 
the computed value of the payments agreed to be made after re- 
marriage, when the right to support would no longer exist, was a gift 
under E. T. 19. The court held first that whether some payments 
might be made before or after marriage was irrelevant, the question 
being whether there was consideration for whatever payment was 
made; and second that the release of the wife’s claims constituted full 
and adequate consideration in money or money's worth, the situation 
differing from the prenuptial cases in that the wife in the divorce 
situation has an existing and enforceable claim to release, adding: 


For reasons not clear to us, E. T. 19 excepts support 
and maintenance from marital rights the release of which 
does not constitute full and adequate consideration. We deem 
the ruling invalid in so far as it does not also except transfers 
made to settle presently enforceable claims.*§ 


In the Harris case, the husband and wife had made a settlement 
involving reciprocal transfers of property, gift tax being asserted 
against the excess received by the husband. The agreement was con- 
ditioned on the granting of a divorce, but was to survive the decree. 
The Tax Court ruled for the taxpayer on the ground that the payment 
was founded on the decree. 


The Treasury filed petitions for review in both the McLean and 
Harris cases, but prosecuted only that in the Harris case, which of 
course did not involve support payments. The Court of Appeals held®® 
that the distinction between payments founded on an agreement and 
payments founded on a decree, previously applied to the estate tax 
problem in the Maresi case, was applicable to the gift tax as well, 
but reversed the Tax Court on the ground that since the agreement, 
which had been approved by the divorce court, provided that it should 
survive the decree, the transfer was founded as much on the agreement 
as on the decree, and was subject to tax. It distinguished the Converse 
case™! on the same ground. 





division of community property) ; Harding v. Commissioner, 11 T. C. 1051 (1948) 
(involving a lump sum plus periodic payments, all of which were in consideration 
of the release of all support and property rights. Although the agreement was to 
be binding regardless of divorce, a divorce was later obtained. The Bureau an- 
nounced its acquiescence in this decision). 

68 11 T. C. at 549. 

69 178 F. 2d 861. 

70 Commissioner v. Maresi, 156 F. 2d 929 (2d Cir. 1946). 
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The following year the Supreme Court reversed this decision of 
the Court of Appeals holding that the payment was “founded on the 
decree” because it was enforced by it, and expressly approved the 
Maresi and Converse cases, which it said were not distinguishable." 

It is not easy, however, to distill from the decision a reliable test of 
whether any given payment is in fact “based on the decree.” The 
majority opinion directs attention to the fact that the settlement was 
to become effective only in the event a divorce should be decreed and 
noted further that the agreement provided that it was to be submitted 
to the divorce court “for its approval.” After these observations, Mr. 
Justice Douglas states: 


If the agreement had stopped there and were in fact 
submitted to the court, it is clear that the gift tax would not 
be applicable. That arrangement would not be a “‘promise or 
agreement” in the statutory sense. It would be wholly con- 
ditional upon the entry of the decree; the divorce court might 
or might not accept the provisions of the arrangement as the 
measure of the respective obligations; it might indeed add to 
or subtract from them. The decree, not the arrangement sub- 
mitted to the court, would fix the rights and obligations of 
the parties. That was the theory of Commissioner v. Marest, 
156 F. 2d 929 [46-1 USTC Para. 10,276], and we think it 
sound. 


Later in the opinion it is stated: 


Yet without the decree there would be no enforceable, 
existing agreement whether the settlement was litigated or 
unlitigated. Both required the approval of the court before an 
obligation arises. The happenstance that the divorce court 
might approve the entire settlement, or modify it in un- 
substantial details, or work out material changes seems to us 
unimportant. In each case it is the decree that creates the 
rights and the duties; and a decree is not a “promise or 
agreement” in any sense—popular or statutory. 


The court next goes on to consider the argument advanced by the 
government based on the provision of the agreement that its terms 
were to survive the decree of divorce. The court disregards this cir- 
cumstance largely on the ground that the court is concerned with the 
source of the rights and not with the manner in which the rights at 
some distant time may be enforced. At the conclusion of the opinion, 
it is stated that the Treasury regulations considering gifts where “a 
promise or agreement” is involved are not intended to apply to 
situations of this kind. 

There has been only one decision of the Tax Court since the 
Harris case involving this problem. In McMurtry v. Commissioner™ 





72 $40 U. S. 106 (1950). 
78 16 T. C. 168 (1951). 
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it appeared that the decree had “approved” the divorce, but that the 
agreement was neither contingent upon nor enforced by the decree. 
The agreement provided for the creation of trusts to make periodic 
payments to the wife until her death or remarriage, a child receiving 
the balance of the income prior to the wife’s remarriage, and all the 
income thereafter, during the child’s life. The court distinguished the 
Harris case on its facts, pointing out that the agreement created en- 
forceable rights without any further action by the court, and held the 
transfers taxable. At the same time, it held that only that part of the 
amounts transferred was subject to tax as exceeded the actuarial value 
of the support rights, thus reversing its position in the McLean case** 
on the authority of the Court of Appeals’ decision in the Barnard 
case.75 


If the state of the law at this point may seem to the practicing 
lawyer to be confused, it is probably because that is the fact. The cases 
have been discussed above chronologically for the very reason that the 
application of the gift tax in this situation is a recent development 
which has not yet reached a stage where any very certain principles 
have evolved. A few guideposts, however, can be pointed out. First, 
the infrequency of Supreme Court decisions on any single point of 
law usually means that a large body of lower court decisions will be 
built upon the holdings, dicta and necessary and unnecessary im- 
plications of any Supreme Court pronouncement, and the Harris case 
will be no exception. Second, it now appears that the doctrine of the 
older Tax Court decisions that a settlement incident to divorce is 
essentially different (from the-point of view of the existence of ‘“‘con- 
sideration”) from a prenuptial agreement is now obsolete; the issue 
now depends upon whether the obligation is founded on the decree or 
on the agreement. The key to the determination of this question, 
however, is somewhat harder to discover. In the Harris case, the agree- 
ment (a) was conditioned on the divorce and (b) was enforced by the 
decree, but (c) survived entry of the decree. 

It is to be noted that Mr. Justice Douglas emphasized the fact that 
the settlement provisions were subject to approval of the court and 
might be modified by the court. A doubtful case might be one in which 
a settlement agreement was made which was to become effective only 
upon the entry of a decree of divorce and where the decree of divorce 
made no reference to the settlement agreement. Such a situation might 
be distinguishable even though the court had the power to upset the 
settlement agreement or make different provisions than provided in 
the agreement, since it might be argued that the decree was not the 
source of the obligation in a case where the decree did not order com- 
pliance with the agreement. As a practical matter, in such a situation 





74 11 T. C. 548 (1948) (non-acq.). 
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there would be nothing in the divorce decree to indicate what the 
obligation was. 

Bearing in mind that in the Harris case the divorce court ap- 
parently incorporated some of the provisions of the settlement agree- 
ment in its decree, (although this factor was not emphasized) a 
question arises as to whether it would be safe to have the court 
specifically approve the agreement and order the parties to comply with 
it. This may be a reasonably safe course if the majority opinion is 
to be followed, although some doubt may be cast upon this in the 
dissent of Justice Frankfurter. It was noted in the dissenting opinion 
that one of the transfers required by the agreement was not in- 
corporated in the divorce decree and the Justice stated in the footnote 
“. .. and therefore is enforceable presumably only under the contract.” 
This point of view Justice Frankfurter describes as the narrower 
ground but states in the footnote that “on the broader ground ap- 
parently employed [in the majority opinion] no gift tax is due.” Thus 
the dissenting opinion might be said to cast some doubt on just what 
the majority opinion held in this respect. 

Third, if it is established that the inter-relation of the agreement 
and the decree is such as to give rise to potential gift tax liability, the 
McMurtry case indicates that payments for support remain free of tax 
and it is only the payments in consideration of the release of property 
rights that are taxable; further, that the two may be separated by the 
application of actuarial standards. In these respects the Bureau has 
finally, after five years of litigation, persuaded the courts to adopt 
E. T. 19. 

Finally, it is apparently still true, as in the Hooker’ case, that 
the transfers for children’s benefit are treated in the same manner as 
those for the wife, since the income for the child in the McMurtry case 
was held to be non-taxable to the extent that it provided for her sup- 
port during minority. It seems possible, however, that this point may 
be subject to future attack by the Bureau. 


‘ 
RECOMMENDATIONS 


The principal task of the lawyer who gives tax advice in con- 
nection with a matter of this kind is not to decide what tax may be pay- 
able on a given set of facts, but rather to devise an arrangement which, 
while accomplishing the general purposes of the parties, will be least 
likely to produce unforeseen and unfavorable tax results. If it appears 
that all that is needed by the parties is simple alimony for the period 
until the wife dies or remarries, the amounts to be paid can be 
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established on the assumption that the wife will pay the income tax 
and that no gift tax will be payable. 

But what of the more complicated settlement? It may be taken as 
reasonably clear that to the extent that the obligation is created in the 
decree alone, there being no agreement, there will be no gift tax 
liability under the Harris case; but since the possibilities for variety are 
limited if the matter is left to the decree alone, any more complicated 
plan will have to be based, at least initially, on an agreement. In order 
to avoid gift tax liability, it would of course be desirable to have the 
agreement conditioned upon the decree; if it is also provided that the 
agreement is to be approved by the court, the necessary disclosure 
would seem to dispose of any possibility of a later contention that the 
form of the agreement made the divorce collusive. If, as is sometimes 
the case where there may be some delay before the divorce is granted, 
or where the parties want to avoid having one of them attempt to 
defeat the settlement in the divorce court, it is desired to have the 
agreement binding in any event, it would nevertheless be advisable to 
provide that the court should approve the agreement, incorporate it 
in the decree, and order compliance with it. In order to avoid any 
question concerning the validity of the incorporation it is probably 
also the better practice to have the decree incorporate the operative 
provisions of the agreement in terms, rather than by reference to the 
agreement. Obviously, in any case where the Harris case is to be relied 
on, the transfer in question should not be made until after the decree. 

So long as the Harris case continues to stand for what it appears 
to say, this should solve the gift tax problem. Bearing in mind, how- 
ever, that the Treasury in E. T. 19 proposed a set of principles which 
were not dependent on whether the obligation was created by the de- 
cree or by the instrument, it is advisable, particularly if large amounts 
are involved, to assume that future inroads may be made on the pro- 
tection afforded by the Harris case.77 This suggests that periodic pay- 
ments to be continued after remarriage should be avoided wherever 
possible. If a separate consideration were given for the release of the 
property rights, and if it were expressly stipulated that periodic 
payments to the wife for life were to be made in consideration only of 
her release of her right to support prior to remarriage, it is at least 
possible that the allocation would be sustained. The McMurtry case, 
while it overrules the refusal of the McLean case to recognize a dif- 
ference between support rights and property rights, does not necessarily 
require that the determination of the allocation of the payments by 
the husband between support rights and property rights correspond to 
the relative values of the payments to be made before remarriage and 





77 It has already been attacked by commentators with considerable persuasi- 
veness. Taylor and Swartz, Tax Aspects of Marital Property Agreements, 7 Tax L. 
Rev. 19 (1951). 
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the payments to be made afterward, since it adopted that standard 
only for lack of any other in the evidence. 

It should be noted that in cases where all payments are to be in 
the form of principal sums, whether or not payable in installments, 
allocation might similarly be made by providing for a separate pay- 
ment for the release of each of the two rights. The allocation would 
have to be reasonable, but if it were it might help to forestall possible 
litigation. Furthermore, if such an allocation is made, the support 
payments might be made binding in any event and the property 
settlement conditioned on the divorce. 

It has been pointed out above that it is unwise to use a trust to 
make payments where corpus will be used for the purpose, since such 
payments will be subject to income tax on the wife without a cor- 
responding deduction for the husband. In general, it appears that it 
is better to use the trust as a security device rather than for direct 
payments, since the foregoing objection is removed and the gift tax 
problem alleviated. On the other hand, a trust may be a desirable 
method where corpus is not to be used to make periodic payments and 
where the gift tax is not a serious objection. Consideration may also 
be given to the use of a trust qualifying under section 171 rather than 
22 (k), although such a trust cannot, of course, have the protection of 
the Harris case against gift tax, not being “founded on the decree.” 

Without respect to provisions for children, it should be remem- 
bered that it is not the intention of the Code to make it easier for a 
father to transfer his estate to his children merely because he is 
divorced from their mother. His relationship to them continues as 
before, and like other fathers he may not, in general, deduct the cost 
of their upbringing, nor transfer large amounts of capital to them free 
of gift tax. He is, however, permitted to agree to pay the mother a 
gross amount for her own support and that of the children and thus 
shift the tax burden (along with the dependency credits) to the 
presumably less heavily taxed income of the mother, and if circum- 
stances are such as to make such an arrangement otherwise satisfactory, 
this is of course a preferable method. It should be noted, however, that 
if the payments for both purposes are combined in this way, it is not 
possible to use a provision terminating the payments on remarriage, 
and a gift tax problem is thus created (depending perhaps, on the 
vitality of the Harris case) if a direct-paying trust is used. 

Insurance creates a special problem. Since policies transferred 
(other than to the insured) for a valuable consideration lose their in- 
come tax exemption with respect to payment at maturity,’® it is 
probably unwise to transfer policies to the wife until the extent to 
which divorce is a valuable consideration has been further clarified, 
even if the gift tax is not a serious obstacle. To have ownership retained 





78 Sec. 22(b) (2). 
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by the husband, he agreeing to pay the premiums (perhaps with a 
trust as guarantor) and to make her the sole beneficiary, is probably 
satisfactory for income and gift tax purposes, but will probably raise 
estate tax difficulties. The best arrangement is of course to have the 
wife take out a new policy on the husband's life and pay the premiums 
herself out of the income he pays her. If this is impossible, the best 
solution is probably not to transfer the policies but to divest the 
husband of the “incidents of ownership” by forbidding him to exercise 
any of them, the wife again paying the premiums. 

A final word should be said about tax indemnity provisions. 


Such provisions have not yet been at issue in the litigated cases, 7° but 
it is understood that a number are in effect. It is usually provided by 
such a provision (assuming that the amount of a series of payments 
was negotiated on the basis that they would be taxable to the wife) 
that if any part of the payment should be taxed to the husband (or 
held not deductible by him) the wife will indemnify him in accordance 
with a specified formula which also reduces the later payments. Since 
the parties may be in quite different tax brackets, some problems arise 
as to the measure of the reduction, and the wife should probably not 
be required to compensate him to the extent of the entire increase in 
his tax. A fair arrangement is probably to provide that the husband 
shall be reimbursed to the extent that the shift of the tax burden back 
to him reduces the wife’s net tax liability below what it would other- 
wise have been, (but not in excess of the increase in his burden) and 
which thereafter provides a corresponding reduction in periodic pay- 
ments. Of course such indeninities must be reciprocal if the agreement 
includes some payments which are thought to be taxable to the wife 
and some which are not. 


An indemnity clause with respect to the gift tax is of course not 
practical, since we are dealing there not with a tax unexpectedly 
shifted to the other party but with a tax the parties did not expect at 
all, and the disadvantage of one party cannot be set off against the 
windfall to the other. The same is true of the estate tax. 


Income tax indemnity clauses such as the above involve complica- 
tions in drafting which cannot be covered in a brief review, and the 
unraveling of them, if they ever become operative, will probably be 
even more complicated. Nevertheless their use will probably continue 
by those who draft settlements with any awareness of the fact that 
they are dealing with shifting authorities in an unsettled aspect of a 
complicated and uncertain subject. 





79 A provision in the divorce decree that the wife should pay the taxes was 
held without significance in determining tax liability in Casey v. Commissioner, 
12 T. C. 224. And the settlement considered in the McLean case (p. 33, supra) 
contained a provision reducing the periodic payments to a specified lower figure if 
they were held not deductible by the husband. 











Some Problems Under 
The Adoption Laws Of Ohio * 


Ropert Tart, Jr.t 


Adoption, which goes undefined in the statutes of Ohio, has been 
defined elsewhere as “The legal process of establishing a relationship 
of parent and child between a proper person or persons and a child 
toward whom he, she, or they did not formerly sustain that relation- 
shiv.” Except in the case of a natural parent married to a step-parent, 
it also has been given the effect of terminating the legal relationship 
between the natural parent and the child.1 Its importance may be 
traced directly to sound public policy in providing a home for the 
homeless child and a child for the childless couple, as well as re- 
lieving natural parents of responsibilities they are unable to meet and 
the community of the burden of caring for the child. Recent and 
rapid growth of the institution traceable to a greatly increased de- 
mand for children on the part of childless couples, has led to 
problems that require reexamination of the field by the courts and 
the bar. 


While the right of adoption has been known for many centuries 
under the civil law dating from Greek and Roman civilization, it was 
never recognized as a part of English Common Law and has grown in 
the United States and England only under specific statutory author- 
ity.2 The power of the Legislature to deal with the field has long been 
recognized as existing under our Ohio Constitution.* The first statute 
on the subject in Ohio, passed in 1859, was basically very similar to the 
present law, although it has been supplemented considerably.‘ Prior 
to the 1859 Statute there had been passed in 1854 a Statute permitting 
designation of heirship of one other than a natural child.5 The proced- 
ural problems under both statutes remain troublesome. 


4 





*This article is an adaptation of a syllabus prepared for the Institute series of 
The Ohio State Bar Association. 

Of the firm of Taft, Stettinus and Hollister, Cincinnati, Ohio. 

1 Onto Gen. Cone, §8004-18; Warden v. Warden, 35 Ohio Op. $74, 77 N.E. 2d 
365; Byrd v. Byrd, 78 Ohio App. 73, 69 N.E. 2d 75. 

2 Somers v. Doersam, 115 Ohio St. 139, 152 N.E. 387; In re Adoption of Francis, 
82 Ohio App. 193, 77 N.E. 2d 289. 

8 Cochrel v. Robinson, 113 Ohio St. 526, 149 N.E. 871. 


4 56 Onto Laws 82; Swan and Critchfield, page 506. 
5 52 Ono Laws 78. 
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PROCEDURE UNDER THE PRESENT LAW 
Filing the Petition 


The first formal step taken in any adoption proceeding is the 
filing of the petition for adoption. While it is true that in most cases 
the first significant legal step is placement of the child with the pro- 
spective adoptive parents, this step is not formally recognized by the 
Adoption Code as a part of the adoptive process. For this reason, and 


perhaps because the most important adoption law problems facing 


us today relate to this matter of placement, it will be discussed in 
considerable detail in a later section. The statutory provisions relating 
to the contents and filing of a petition for adoption are to be found 
in Sections 2 and 3 of the Adoption Code. Ohio General Code, Sec- 
tions 8004-1 through 8004-14 constitute the Adoption Code. The num- 
bers of these Sections have been changed from 10512-9 through 
10512-23 by the last session of the Legislature as a part of a recodifi- 
cation of all Domestic Relations laws of the state. 

The petition for adoption must be filed in the Probate Court by a 
husband and wife jointly, by a step-parent married to one of the na- 
tural or legal parents of the child sought to be adopted, or by any 
other proper person. The petition must be filed in the Probate Court 
where the petitioner resides, or where the child was born, has a legal 
settlement or residence, or has become a public charge. Any one of 
these factors is sufficient to give the Probate Court jurisdiction.* A 
practical consideration not specifically covered by the law, but which 
certainly would appear to be entitled to consideration by a court in 
which a petition is filed is whether the child, if a minor, is available 
within the county, or at least within the state, in order that the decree 
of adoption, if issued, may be carried out, since the purpose of adop- 
tion is to provide for the child’s welfare, not merely to affect property 
rights. 

Under the provisions of Section 3 of the Adoption Code,’ the 
petition for adoption is required to be verified by each of the petition- 
ers, and is required to contain the following information: 


(A) The name, date, place of birth and place of residence 
of each petitioner. 


(B) The name, date, place of birth and place of residence 
of the child sought to be adopted. 


(C) The relationship of the child to the petitioner. 


(D) The name by which the child is to be known when 
adopted. 


6 Onto GEN. Cone, §8004-2. 
T Onto Gen. Cone, §8004-3. 
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(E) A description of the property of the child. 


(F) The names of the parents of the child and the address 
of each living parent, unless the child has been com- 
mitted to the permanent custody of the Division of 
Social Administration of the State, a county welfare 
department, a county child welfare board, or a child 
care organization certified by the Board of State Char- 
ities.§ 

(G) The name and address of the legal guardian, if any, of 
the person of the child. 


(H) Any further facts necessary for the determination of the 
persons whose consent to the adoption is required. This 
matter of consents will be discussed in some detail below. 


(I) If the child is living in the home of the petitioner, the 
name of the person, county, department, board, organiza- 
tion, or division which placed the child in the home, and 
date of placement. 


It is also required that a certified copy of the child’s birth certifi- 
cate, if available, shall be filed with the petition. This condition of 
availability of the birth certificate has recently been inserted in the law 
in order to make it clear that adoption is possible in the case where 
no such certificate is available, a need which has arisen recently due to 
frequent application for the adoption of war orphans. 


Setting the Hearing and Next Friend’s Report 


After the petition has been filed, the court is required to fix the 
day for hearing, not less than 30 and not more than 60 days thereafter, 
except in cases where the child is not in the adoptive home at the time 
of filing the adoption petition. If the child is not in the home of the 
petitioners at the time of filing of the petition, no hearing is set until 
a supplemental petition is filed containing the information as to place- 
ment of the child, which would otherwise have been included in the 
original petition.® 

At the.time of setting the hearing, the court also appoints a next 
friend to the child and causes notice to be given to the guardian of the 
person of the child, if there is one, and to the parents or parent of the 
child, if parents’ consent is required. The requirements as to service 
of this notice are set out in detail in Section 10501-21 of the General 
Code and are discussed further below. The next friend is required to 





8 Onto GEN Cone, §1352-1. 
9 Onto GEN. Cope, §8004-4. 
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be a county welfare department, the county child welfare board, a 
certified organization, the division of social administration, or some 
other person qualified by training and experience to make the report 
prescribed. In several counties of Ohio, the probate judges have taken 
the position that the next friend must in all cases be either one of the 
public bodies named or a certified organization.1° The investigation 
and the report of the next friend is required to include any information 
the court may desire in the particular case, as well as certain specific 
data as follows: 


The physical and mental health, emotional stability, and 
personal integrity of the petitioners, and the ability of the 
petitioners to promote the welfare of the child (which is 
statutory recognition of the uniformly recognized principle 
of adoptions, the welfare of the child shall be the primary con- 
sideration, as opposed to the interests of the natural parents 
or of the prospective adoptive parents); physical and mental 
condition of the child; family background of the child; the 
reasons for the child’s placement away from his parents, their 
attitude toward the proposed adoption, and the circumstances 
under which the child came into the home of the petitioner 
(this appears to require a thorough investigation and report 
by the next friend on the details of the placement and anyone 
involved in making it); the suitability sladeedion of the child 
by the petitioner, taking into account racial, religious, and 
cultural background, and the child’s attitude toward the a- 
doption, if the child is old enough to make this feasible. 


When completed, the report of the next friend must be submitted 
to the court three days before the date set for the hearing, with a 
written statement of the next friend approving or disapproving the 
proposed adoption, and any other information which the court may 
require. 


Consents Required 


At the hearing, before entering any final decree or interlocutory 
order of adoption, the court must require that verified and acknowl- 
edged consents to the adoption are presented, signed by the child, if 
over twelve years of age (unless the child has resided in the home of 
the petitioner for a period of over eight years) , by each of the living 
parents, adult or minor, except under certain conditions which will be 
discussed, by the guardian of the person of the child, if there is one, 
and by any division, county department or board, or certified organi- 
zation having permanent custody of the child, including out-of-state 
custodians as well as those within the state. Such a consent may have 





10 Onto Gen. Cope, §8004-5; Hamilton County and Summit County are 
examples. 
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been executed before the adoption proceeding was begun.'! Qualifica- 
tions with regard to the required consents of the living parents, adult 
or minor, are that the mother of an illegitimate child shall be con- 
sidered the sole parent, for consent purposes, and if the mother is 
physically unable to appear in court to execute the consent, she may 
execute the same in the presence of the next friend. The consent of the 
parents is not required if the child is in the permanent custody of the 
Division of Social Administration, a county welfare department, a 
county child welfare board, or a certified organization, or if the parent 
has been declared incompetent by reason of mental disability, in which 
case, the Probate Court is required to appoint a guardian ad litem to 
investigate the situation and, if satisfied, to execute the consent. The 
consent of the parent may also be waived if the petition alleges that 
one or both of the parents have wilfully failed properly to support and 
maintain the child for a period of more than two years immediately 
preceding the filing of the petition, and the court finds the allegations 
well taken.!? It is also provided that if the parents of the child are 
dead, or their place of residence is unknown or cannot be ascertained, 
and there is no guardian of the person of the child, the consent may be 
given by the next friend, who has been appointed by the court. It 
must also be remembered that consents are applicable only to the 
specific adoption proposed by the petition,’* and they may not be 
withdrawn after the entry of an interlocutory order or after the final 
decree of adoption.'* However, there seems little doubt that they can 
be withdrawn up to such times.15 There is a statutory prohibition 
against any final decree or interlocutory order of adoption with respect 
to any child in the custody of a juvenile court, or concerning whose 
custody proceedings are pending in the juvenile court. 


The Hearing 


If, as a result of the next friend’s investigation or other informa- 
tion coming to the attention of the court, the Probate Court finds that 
a child sought tq be adopted was illegally placed in the foster home, 
the Probate Court may certify this fact to the Juvenile Court of the 
county where the child is living and suspend further action on the 
adoption petition, but this action is wholly discretionary with the 
Probate Court. In cases so certified, the Juvenile Court proceeds, after 
notice to the parents of the child, the petitioners, the person who 
placed the child in the adoptive home, and all other persons in in- 





11 In re Burdette, 83 Ohie App. 368, 83 N.E. 2d 813. 
12 In re Gates Adoption, 84 Ohio App. 269, 85 N. E. 2d 597; cf. In re Sparto’s 
Adoption, 52 Ohio L. Abs. 189, 82 N.E. 2d 328. 
18 Onto Gen. Cone, §8004-6. 
14 In re Burdette, 83 Ohio App. 368, 83 N.E. 2d 813. 
15 State ex. rel. Scholder v. Scholder, 22 Ohio L. R. 608, 2 Ohio L. Abs. 471. 
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terest, to determine whether the placement is in the best interest of the 
child, and either approves or disapproves of the placement and certifies 
a copy of its findings to the Probate Court where the petition is filed. 
If the placement is disapproved, the statute states that the Juvenile 
Court shall retain jurisdiction, order the child removed from the 
home of the petitioners, and determine its custody and disposition. 

When the Probate Court does not certify a finding of illegal place- 
ment to the Juvenile Court, the Probate Court itself, after proper 
notices, approves or disapproves of the placement and, if the placement 
is approved, proceeds with the adoption proceedings. If the placement 
is disapproved by the Probate Court under these conditions, that 
finding is then required by the statute to be certified to the Juvenile 
Court of the county where the child is living for appropriate action in 
accordance with this section. With regard to these provisions, it should 
be noted, however, that it has been held recently that in the absence of 
a formal neglect or dependency proceeding, the Juvenile Court is with- 
out jurisdiction to proceed further, and logically this might apply 
whether the disapproval was by the Juvenile or the Probate Court.’® 

At the hearing on the adoption petition, the court is required to 
examine the petitioner under oath, the child, if it is over twelve years 
of age, the next friend, and all other persons in interest who are present 
and to whom lawful notice has been given.’? It may also examine any 
other person having information or knowledge pertinent to the 
adoption. Where the petition is filed by a husband and wife, the court 
is required to examine each separately and apart from the other, and 
refuse the adoption unless satisfied that each of the petitioners desires 
it of his own free will. If, at the hearing, the court is satisfied that 
there is jurisdiction, that the petition for adoption is properly prepared, 
that the proper notices have been given and investigations made, that 
the proper consents have been given, that the petitioner is suitably 
qualified to care for and rear the child, and that the best interests of 
the child will be promoted by the adoption, an interlocutory order of 
adoption is entered declaring that, subject to final decree of the court, 
the child shall have the status of the adopted child of the petitioner. 
Property rights are not affected by such interlocutory orders. 

Under some circumstances, the interlocutory order may be dis- 
pensed with and a final decree of adoption entered at the time of the 
hearing. This is true when the child is legally, by birth or adoption, the 
child of the spouse of the petitioner and is living in the home of the 
petitioner. This permits ordinary step-parent adoptions without a 
further waiting period. The waiting period may also be waived if the 
child was placed in the home of the petitioner by the division of social 





16 Onto GEN. Cone, §8004-8; State ex re]. Park v. Allaman, 154 Ohio St. 296, 95 
N.E. 2d 753. 
17 Onto Gen. Cone, $8004-9. 
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administration, county welfare department, child welfare board, or 
certified organization, has lived in the home for six months preceding 
the date of the hearing, and has been visited regularly by a representa- 
tive of the division, department, board, or organization at reasonable 
intervals during such period, and the division, department, board, or 
organization recommends the adoption. The waiting period may also 
be dispensed with if the child was legally placed in the home of the 
petitioner, “and its placement therein has been found by the court to 
be beneficial to the child and it has resided continuously therein for 
a period of six months.”!® The italicised word “and” emphasizes a 
recent statutory change by the last Legislature in substituting the 
word “and” for the word “or,” formerly in this provision. Up to the 
time of this amendment, it is believed to have been the position of 
several probate courts in the state that the six-month waiting period 
might be waived in any case in which the child had been in the peti- 
tioner’s home for a period of six months. It should be noted that the 
recent amendment of this Statute is intended to make it clear that 
unless there is a finding by the court that the placement in the home 
of the petitioner was legal, the six-month waiting period may not 
be waived. 


Report and Final Decree 


After entry of an interlocutory order of adoption, the law requires 
that the next friend appointed by the probate court visit the child in 
the home of the petitioner at reasonable intervals, and within the six 
months following the interlocutory order, submit to the Probate Court 
a further written report of its findings relative to the suitability of the 
adoption. 1° If, at any time before the final decree, the court at a hear- 
ing finds that the adoption will not be in the best interests of the child, 
or for any other good cause, it may revoke the interlocutory order. 

If, at the end of six months after the interlocutory order has been 
entered, the interlocutory order has not been revoked, the court enters 
the final decree of adoption unless it finds that it would be to the best 
interest of the child to extend the period of the interlocutory order. 
When the final decree is entered, the court forwards to the Department 
of Health, Division of Vital Statistics, the certified copy of the final 
decree of adoption, together with the copy of the child’s birth certifi- 
cate filed with the petition, if such birth certificate has been filed. If, 
for any reason, the court dismisses the petition, revokes the inter- 
locutory order, or denies a final decree, the child is certified to the 
Juvenile Court of the county where the child has been residing for 
appropriate action, and disposition, unless the child is, or was prior to 





18 Onto Gen. Cope, §8004-9 (c). 
19 Onto Gen. Cope, §8004-10. 
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the interlocutory order, in the permanent custody of the division of 
social administration, a county welfare department, or certified organi- 
zation, in which case it shall be returned to such body. As has been 
commented on above under Ohio General Code Section 8004-8, the 
recent holding by the Ohio Supreme Court probably applies here so 
that such certification does not give the Juvenile Court jurisdiction 
over the child for the purposes of disposition in the absence of a de- 
pendency or neglected child proceeding.?° 

Upon the entry of a final decree of adoption, the child becomes 
the legally adopted child of the petitioners with every legal right, 
privilege, obligation, and relation with respect to education, main- 
tenance, as if it were the petitioners’ natural child.*? Except in the case 
of adoption by a step-parent, by the entry of the final decree?* the 
natural parents are, if living, divested of all legal rights and obligations 
due from them to the child or from the child to them. 


THE Law AND PoLiciEs RELATING TO PLACEMENT 


Statutes 


As commented above, the first important step which takes place in 
any adoption is placement of the child in the home of the petitioner. 
While the petition for adoption may be filed prior to that time, except 
in certain specified cases, no action on the petition may be taken until 
the child has been placed in the home. It is strange, therefore, that the 
adoption code itself makes no provision respecting the placement of 
the child, although it formally recognizes in Ohio General Code 
Section 8004-8 that adoptions may proceed even though the original 
placement may have been illegal. Perhaps the explanation of the ab- 
sence of a placement provision in the adoption code is best explained 
by the fact that in many cases of child placement which eventually 
lead to adoption, there was no intent to adopt at the time the place- 
ment was made. Also, admittedly the placement of children away from 
their natural parents is a field which should be regulated broadly and 
not merely in cases which may lead to adoption. Even so, in recent 
years the great preponderance of persons desiring to adopt children as 
compared to the number of children available for adoption has 
created a situation which should be recognized by the Legislature as 
creating special problems relating to placement of children for a- 
doption. Out of this unsuppliable demand for children to adopt has 





20 Onto Gen. Cone, $8004-12; State ex rel. Park v. Allaman, 154 Ohio St. 296, 95 
N.E. 2d 753. 

21 Onto Gen. Cope, §8004-13; Blackwell v. Bowman, 150 Ohio St. 34, 80 N.E. 
2d 493. 
°2 Byrd v. Byrd, 78 Ohio App. 78, 69 N.E. 2d 75. 
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arisen the substantial increase of illegal placements for adoption pur- 
poses; and the black or gray market conditions which exist in some 
areas call for study of laws relating to placement of children for 
adoption. 

Ohio General Code, Section 1352-12 provides that parents may 
enter into an agreement with any public, semi-public, or private as- 
sociation or institution in Ohio established for the purpose of placing 
children in homes, and which has been approved and certified by the 
Division of Charities, placing such child in the temporary custody of 
such institution or association. It also provides that parents, having 
custody of the child, may make an agreement surrendering the child 
into the permanent custody of such an association or institution, to be 
taken care of by such association or institution, or to be placed in a 
family home. Agreements of these natures must be in writing on forms 
prescribed by the Division of Charities, and by statute are specifically 
authorized, if they are for permanent care and custody of the child, to 
contain provisions authorizing the association or institution to appear 
at any proceeding for the legal adoption of the child and consent to its 
adoption.”* It is further provided that the adoption order of the judge 
made upon such a consent shall be binding upon the child and its 
parents, guardian, or other person, as if such persons were personally 
in the court and consented to the adoption, whether or not they are 
made parties to the proceeding.** 

Particular attention is called, however, to the definitions of the 
words “institution” and “association” in Ohio General Code, Section 
1352-6, which specifically states that for the purposes of Ohio General 
Code Sections 1352-4 through 1352-16, the words include: 


any individual who, for hire, gain, or reward, receives or 
cares for children, unless he is related to them by blood or 
marriage; and also any individual not in the regular employ 
of a court or of an institution or association certified in ac- 
cordance with section 1352-1, who in any manner becomes 
a party to placing of children in foster homes, unless he is re- 
lated to such children by blood or marriage, or is the duly 
appointed guardian thereof. 


Section 1352-13 specifically prohibits the placing of children under 
two years of age into the temporary or permanent custody of any 
person or association or institution not certified by the Division of 
Charities without the written consent of the Division of Charities or a 
commitment of a Juvenile Court. Exceptions to this rule are made in 
the cases of temporary placements or court commitments with persons 
related by blood or marriage or in legally licensed boarding homes not 
established for the purpose of placing children in foster homes or for 





28 Onto GEN. Cope, §1352-12. 
24 Id. 
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legal adoption. This part of the Section was therefore apparently 
enacted by the Legislature in the present form solely for the purpose of 
making illegal the placement of babies for adoption by other than 
certified agencies. Yet there have been no reported cases and almost no 
general or local practice of enforcing this provision in order to prevent 
gray or black markets from arising. 


Section 1352-14 states that it is unlawful for any persons, organi- 
zations, hospitals, or associations not certified by the Division of 
Charities to advertise that they will adopt children or place them in 
foster homes or hold out inducements to parents to part with their 
offspring, or in any manner knowingly become a party to the separa- 
tion of a child from its parent, parents, or guardian, except through a 
Juvenile Court commitment. It should be noted that this Section, in 
contrast to Section 1352-13 discussed above, is not limited to the chil- 
dren under the age of two years. 

The enforcing and penalty provision relating to the Sections 1352- 
13 and 1352-14 discussed above is Section 12789-1, which states that who- 
ever violates any of the provisions of Sections 1352-12, 1352-13, or 1352- 
14, shall be fined not more than $300.00 or imprisoned not more than 
three months, or both fined and imprisoned. Each act or violation 
under that provision is to be considered a separate offense and the 
Statute further states that “it shall be the duty of the Division of 
Charities, Department of Public Welfare, to enforce the provisions of 
this Act.” In 1933 Attorney-General Opinion No. 600, the duty im- 
posed upon the Division of Charities was held not to preclude others 
from taking necessary steps to prosecute violations of the Sections in 
question, and stated specifically that the Prosecuting Attorneys of the 
counties and the Solicitors of the municipal corporations where the 
offense occurs are required by law to prosecute such violations in the 
local courts. However, the reported cases in Ohio disclose no cases of 
enforcement, the Prosecuting Attorneys are often found to be loth to 
bring enforcement proceedings in the absence of clear evidence of a 
continued and organized violation of the law for profit. A policy of 
warning by the Prosecuting Attorney in cases of impending or past 
violations has been practiced with some effect in some counties. 

No summary of the statutes relating to placement of children 
would be complete without at least a cross reference to the provisions 
of Ohio General Code, Section 1639-23 and Section 1639-24. Under 
these provisions, a delinquent, neglected, dependent, or physically 
handicapped child may on application of any person in the Juvenile 
Court in the county of residence of the child, be transferred to the 
custody of the court if the child lives in such conditions or surround- 
ings that his welfare requires it. The conditions under which the 
Juvenile Court may find a child to be neglected or dependent are de- 
fined in Sections 1639-3 and 1639-4, of the Ohio General Code and ap- 
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parently must be conditions relating to the time of the proceeding, not 
merely to past conduct of the parents.*5 


These Sections are important insofar as the matter of placement for 
adoption is concerned in that the court by such a proceeding may ob- 
tain permanent custody of the child and thereafter either consent 
itself, or transfer permanent custody to some certified agency which 
may thereafter consent, to the adoption of the child. An example of 
how such a proceeding was used to make possible an adoption which 
might not otherwise have been feasible because of lack of consent of 
the mother is the case of In re Spininger.?® Such a proceeding might 
also be used in the case of minor parents who have surrendered per- 
manent custody to a certified agency, but who have disappeared and 
have not consented to adoption. (This may be necessary under 1948 
Attorney General’s Opinion No. 4211). 


Cases and Policies Relating to Placement. 


The cases interpreting the Sections relating to placement which 
have been discussed above have not been numerous, but from them 
certain principles may be drawn. A leading case is French v. Catholic 
Community League.?? In that case, it was held that the mother of an 
illegitimate child, having surrendered permanent custody of the child 
under Section 1352-12 to a certified agency, may withdraw her consent 
to adoption before the certified agency has moved to place the care and 
custody of the child in the hands of another by adoption. The case does 
not, however, make clear at just what point the right to withdraw the 
consent to adoption given under Section 1352-12 is cut off, and so far 
as we have been able to find, there is no definite ruling on this point in 
the cases, although the Statute itself does seem clear that once the in- 
terlocutory order is entered, the consent may not be withdrawn. Even 
this might not be true in the case where the consent was found to have 
been given under considerable duress.?* However, Sections 1352-12 and 
1352-13 have recently been interpreted in the case of In re Bolling’s 
Adoption,?® where it was held that in the case of the surrender to a 
certified agency under Section 1352-12, only the consent of the child 
care agency is required in a proceeding for an adoption. Clearly this is 
not true in the case of surrender by the parent to other than a certified 
agency.®° Likewise, it has been held that the surrender of permanent 
custody under Section 1352-12 by both parents is necessary unless 





25 In re Hock, 55 Ohio L. Abs. 73, 88 N.E. 2d 597. 
26 26 Ohio Op. 4, 11 Ohio Supp. 60. 

27 69 Ohio App. 442, 44 N.E. 2d 113 (1942). 

28 In re Rubin, 19 Ohio Op. 463. 

29 83 Ohio App. 1, 82 N.E. 2d 135 (1948). 

30 In re Swentosky, 10 Ohio Op. 150 (P. Ct. 1937) . 
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custody is in one parent only.3! This may cause trouble where the 
father of an illegitimate child later marries the mother.8? Two At- 
torney-General’s Opinions have also attempted to interpret the statu- 
tory sections involved in recent years. The first of these is 1944 A. G. 
Op. No. 6716 (LVIII Dept. Reports 399). In that opinion, the At- 
torney-General noted that while parents of a child under the age of 
two may surrender the child to the certified agency, giving it per- 
manent custody and consent to place the child for adoption, the mother 
may not place the child in the custody of any person, association, or 
institution not so certified. However, the Attorney-General goes on to 
note that there is no penalty for a violation of this section, and that 
the only remedy would seem to be a neglect or dependent child pro- 
ceeding under the Juvenile Code. This is questioned, inasmuch as the 
Attorney-General failed to comment on Section 12789-1, which im- 
poses penalties, albeit not very severe ones, on violations of Sections 
1352-13 and 1352-14.* 

The other Attorney-General’s Opinion is 1948 A. G. Op. No. 
411 (LXVIII Dept. Reports 197). In that opinion, it is stated that the 
minor mother of an illegitimate child cannot surrender it to a certi- 
fied agency and give the agency permanent custody and right to place 
for adoption, even though the Attorney-General admits that a minor 
may legally give consent to adoption under the Adoption Code.** In- 
asmuch as this Opinion rules only on the first point mentioned above, 
and merely commented on the second point, the Opinion notes its 
disagreement with 1930 A. G. Op., Vol. 1, Page 356, which says that a 
minor may consent to a surrender of permanent custody under Sections 
1352-12 and 1352-13, but it fails to overrule that opinion. 

Before leaving the subject of placement of children for adoption, 
it would seem appropriate to comment on what appears to be the 
policy reasons of the Legislature and of the courts in regulating place- 
ments for adoption and in requiring, with appropriate exceptions, that 
placements for adoption in order to be legal, be made through public 
or certified agencies. These reasons themselves, we believe, if properly 
understood by the Bar and by the medical profession, would probably 
greatly minimize the very considerable volume of well-intentioned but 
illegal placements still being made in this state and throughout the 
country. 

First, as we have commented above, the primary consideration in 
any placement for adoption must be the welfare of the child.84 Nor- 





31 In re Howell, 7 Ohio Supp. 4, 21 Ohio Op. 380. 

82 See In re Hock, 55 Ohio L. Abs. 73, 88 N.E. 2d 597. 

33 Onto GEN. Cope, §8004-6 (B). 

84 In re Griffin, 30 Ohio Op. 367, 15 Ohio Supp. 101. 

*See 1952 Ops. Atty. Gen. (Ohio) No. 1199. This opinion, handed down after 
completion of this article, is also important on other questions relating to the 
legality of placements. 
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mally, the public or private certified agency, with no question of 
financial gain involved, would seem to be the more appropriate 
guardian of the welfare of the child than a professional man, in most 
cases retained by and sometimes to be paid by prospective adoptive 
parents who wish to obtain a child for adoption. Unfortunately, re- 
gardless of whether any payment is actually made, or of the size of such 
a payment, the point of view of the lawyer or doctor must inevitably 
be that he should serve his clients or patients, and those clients or 
patients are the adoptive parents. 

Another important factor is that a certified agency, in making the 
placement, holds permanent custody of the child, either by surrender 
by the natural parents or by a permanent commitment order of the 
Juvenile Court, and thereby may give consent to the adoption at 
the appropriate time. Under a recent Attorney General’s opinion,®® 
there may be a question whether, even after placement of the child in 
the family for adoption, the consent may still be withdrawn if there 
is a minor parent involved. Whether this safeguard is necessary in 
order to protect minor parents when the placement is made by a certi- 
fied agency might well be considered by the Courts and the Legislature. 
In spite of this possibility, the likelihood of attack on placement by a 
certified agency is far less than in the event of so-called illegal place- 
ment. This is true because the public or certified agency only accept 
children surrendered for adoption after proper counselling with the 
natural parents, making less likely a decision under strain which they 
may wish to revoke at a later date. 

Other important advantages more likely to be found in place- 
ment through a certified agency than in other placements are: proper 
investigation of the background of the child; protection of the child 
in the selection of the parents who can properly provide for the child; 
a trial period for the child in the home with responsibility in the 
agency to care for the child in the event that the trial period is un- 
successful; safe-guarding of the rights of the child to see that 
adoption materializes; and confidentiality of information with regard 
to the child and all others involved. 

It is no answer to say that the protective feature of the next friend 
report suffices to legalize the illegal placement. 

The uniform reaction of next friend agencies consulted is that 
they must, except in the most extreme circumstances, approve for 
adoption placements already made some months or years previously. 
Their reason for this position has been in part because of possible dis- 
turbance to the child if removed from the home at a later date and 
also the requirement of probate courts in such cases that the reasons 
for disapproval and removal of the child be urgent. 

In spite of these advantages of placement through regular chan- 





85 1948 A.G. Op. 4211. 
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nels, and in spite of educational programs being carried on in several 
communities with respect to them, the flow of illegal placements for 
adoption through irregular channels, whether black market or with 
best intentions, continues at an alarming pace. Suggestions for 
corrective measures on the problem have been numerous. At least two 
were offered in bills introduced in the last session of the legislature, 
one being mandatory reference of all cases of illegal placement to the 
Juvenile Court under Section 8004-8 of the Adoption Code, and 
another being a system whereby any placement of children later 
sought to be adopted must be through registration and investigation 
of the placement at the time that it is made. On the first suggestion, 
the permissive feature of the present law has remained unchanged, 
and a bill incorporating the latter provision introduced by Repre- 
sentative Burton failed to be enacted.8¢ Other possible corrective 
measures which have been discussed have been formal warnings by 
the Probate Court Judges at the time of the adoption to anyone con- 
cerned in the original illegal placement and mandatory reporting by 
the next friend to the Probate Court of the names of any lawyers, 
doctors, or others taking any part in the original illegal placements. 
Another remedy might be to increase the penalty and clarify the 
mandate to enforce the provisions of General Code Section 12789-1. 
Although the reluctance to discipline or prosecute respected members 
of the professions for engaging in unethical and illegal practices often 
with the best of intention, nevertheless the writer is of the opinion that 
in this field stricter penalties, or a few examplary enforcements or 
both would lead to much more general knowledge of the provisions of 
the law, which are neither generally known nor observed. In such 
a policy, it is believed, lies the best chance of solution to the problem. 


SPECIAL PROBLEMS 
Birth Certificates 


A specific provision with regard to birth certificates of adopted 
children has been on the books since 1941, and in the last session of 
the Legislature, this Section was expanded considerably to insure 
further confidentiality.27 Under the amended provision, a court en- 
tering a decree of adoption is required to send a certified copy of the 
decree to the Department of Health, and such decree, with the certi- 
fied copy of the orginal birth certificate, is required to be properly 
indexed and filed by the Department and to be open to inspection 
only upon request of the adopting parents, the adopted child, or upon 
order of the court. The Department of Health is then required to 





86 H.B. 580. 
87 Onto Gen. Cope, §1261-55 (124 Onto Laws 152 §1). 
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certify to the local health district where the original birth certificate 
was filed, that the child has been adopted, that the record should be 
marked to indicate the adoption, and that thereafter no certified 
copy of the original birth certificate is to be issued except upon request 
of the Department of Health or of the court decreeing the adoption. 
Also the same form of birth certificate used in the case of a child born 
in wedlock is required to be issued by the local Department of Health 
upon request, using the name of the child by adoption, the names of 
the adopting parents as the mother and father of the child, together 
with pertinent information concerning them. Thus, no longer will 
the birth certificate of adopted children be issued by the State De- 
partment of Health and be in a different form from that used in the 
case of children born in wedlock. 


Notices 


As has been commented upon above, under the provisions of 
Section 8004-4 of the Adoption Code, at the time of filing of the peti- 
tion for adoption or, if the child has entered the home of the peti- 
tioner after the filing of the petition, then upon the filing of the sup- 
plemental petition, the court is required to cause notice to be given of 
a hearing set not less than thirty nor more than sixty days thereafter to 
the guardian, if any, of the person of the child, and to the parents of the 
child if parents’ consent is required. These notices are required to 
be given as provided in Section 10501-21 of the General Code, which 
is the standard provision for service of notice for any proceeding in the 
Probate Court not otherwise provided for by law. In general, such 
notice may be made by delivery to the person to be served, by leaving 
the notice at the place of residence of the person to be served, by mail- 
ing by registered mail to the usual place of residence if in the United 
States, if not returned by the postal authorities as undelivered, or by 
publication once each week for three consecutive weeks in some news- 
paper in general circulation in the county in the case of persons whose 
name, usual place of residence or existence is unknown, and cannot be 
ascertained with reasonable diligence. In the event of notice by publi- 
cation, the person causing the service to be made is required also to 
mail a copy to each person named in the publication, directed to his 
usual place of residence named in the notice, and make proof of such 
mailing by affidavit. 

There are also provisions relating to the service of notice upon 
persons under disability which provide that for minors over 14, service 
shall be made upon the minor and also upon his guardian, father, 
mother, or the person having care of such minor or the person with 
whom he lives, and in the case of minors under 14 years of age, for 
service upon the guardian, father, mother, person having care of such 
minor, or person with whom such minor lives. In the case of adults 
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under disability, service is required to be made upon the adult and 
also upon the guardian or custodian. 

In addition to the notice required by Section 8004-4 with regard 
to the first hearing in the matter, the provisions of Section 8004-11 
also require notice by registered mail or otherwise, as the court may 
direct or approve, to the petitioner, next friend, and any other person, 
organization, or public agency which has consented to the adoption, 
in the event that the court decides to hold a hearing on the question 
of revoking an interlocutory order of adoption prior to the entry of a 
final decree. We do not, however, find in the law any similar pro- 
vision requiring notice to be given of the intention of the court to 
make an interlocutory order of adoption final; and presumably this 
may be done without a hearing of any sort. 

While these provisions with regard to notice of adoption proceed- 
ings are relatively explicit and would seem to provide adequate 
safeguards for all involved, it should be noted that even under these 
provisions, if there has been a commitment of permanent custody by 
the parents to a certified agency under Section 1352-12 with agreement 
by them to placement of the child for adoption by the certified agency, 
no notice of any sort is required to be given to the natural parents.3® 
Therefore, other provisions with regard to notice which can affect 
the validity of adoption proceedings consented to only by a certified 
agency or other person receiving permanent commitment of a child 
from the Juvenile Court are to be found in the provisions of Section 
1639-24, which provide that before any temporary commitment shall 
be made permanent, the court shall fix a time and place for hearing 
and shall cause notice thereof to be served upon the parent or guardian 
of the child, or published as provided in Section 1639-25. This 
latter Section expands upon the provisions of the preceding one by 
stating that services of notices shall be made by delivering a copy to 
the person notified or by leaving a copy at his usual place of residence, 
but that if the judge is satisfied that such service is impractical, he may 
order service by registered mail. This Section also provides generally 
that when it appears by affidavit that a parent, guardian, or other 
person having custody of the child, resides or has gone out of the state, 
or that his or her place of residence is unknown, the Clerk shall cause 
a citation to be published once in a newspaper in general circulation 
throughout the county and published in the county, if there be one 
so published. Copy of this citation is required to be sent by mail to 
the last known address of the parent, guardian, or other person having 
custody of the child, unless an affidavit shows that a reasonable effort 
has been made without success to ascertain such address. 

How important it is that these notice provisions be strictly com- 
plied with can easily be seen when it is realized that the validity of 





38 In re Spininger, 26 Ohio Op. 4, 11 Ohio Supp. 60. 
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the permanent custody commitment may well depend upon their close 
observance, and if the permanent custody is subject to attack, pre- 
sumably the consent to adoption given by a public or certified agency 
or other person having received such custody would likewise be subject 
to attack, even after the entry of a final decree of adoption. One 
unsatisfactory provision of Section 1639-24 and 1639-25 with regard to 
notice would appear to be that no specific mention has been made of 
the subject of service upon minor parents. This would seem to be 
particularly important in adoption cases, since in many cases the 
mothers of children being placed for adoption were minors at the time 
that they surrendered the children. Several recent cases deal with this 
entire subject of notice under these provisions of the Juvenile Code.*® 

A recent amendment by the Legislature in the notice provisions 
under the Adoption Code is the elimination from the consent Section*® 
of the requirement that if the mother or the father of the child sought 
to be adopted is a married person, notice of the adoption proceeding 
is required to be given to the spouse of such person, even though the 
the consent of such spouse shall not be required. This provision, 
first passed in 1945, has been subject to considerable criticism, and its 
repeal was not generally unwelcome. 


Inheritance 


While it is not the purpose of this article to deal comprehensively 
with the questions of inheritance arising out of adoptions, attention 
is called to a recent radical change in the Ohio law in this respect. 
Effective August 28, 1951, Section 8004-13 superseded former Section 
10512-23, and henceforth in the case of the death of a legally adopted 
child, the inheritance laws will treat intestate property in exactly the 
same manner as if the child has been the natural child of the adoptive 
parents. Up to that time, under repealed Section 10512-23, while the 
adopted child might inherit from adoptive parents and kin, the adop- 
tive parents and kin did not inherit intestate property from the 
adopted child. Likewise, under the amended law, an adopted child 
may no longer inherit property from its natural parents or other nat- 
ural kin who die intestate, as was formerly the case. Exception is made 
to these generalizations in the case of a natural parent married to an 
adopting parent, and in such a case the natural parent retains the 
same legal relationship to the child as prior to the adoption. Under 
the amended law, for all purposes under the laws of Ohio, including 
laws governing inheritance of and succession to real or personal prop- 
erty and the taxation of such inheritance and succession, a legally 





89 In re Corey ,145 Ohio St. 413; 61 N.E. 2d 892; In re McLean, 65 Ohio App. 
106, 29 N.E. 2d 425; In re Franz, 152 Ohio St. 164, 87 N.E. 2d 583; In re Flickinger, 40 
Ohio Op. 224. 

49 Onto Gen. Cope, $8004-6. 
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adopted child has the same rights and status as if born in lawful wedlock 
to the adopting parents. This new wording would seem to overrule the 
holding to the contrary in the recent case of In re Friedman’s Estate,** 
on the matter of succession taxes. The law does, however, retain the 
exceptions to the effect that an adopted child shall not be capable of 
inheriting by succeeding to property expressly limited to heirs of the 
body of the adopting parent or parents. Otherwise, as amended, 
apparently the law is effective as to any problem of succession arising 
after its effective date, regardless of the date of the adoption.*? It 
should also be noted that nothing in the amended law is intended to 
prevent a legally adopted child from inheriting under a will the prop- 
erty of its natural parent or parents or other next of kin, and the con- 
verse is true, so that an adopted child may will property to its natural 
parent, or parents, or next of kin should he desire to do so. 

An interesting question of conflicts of laws may arise under the 
provisions of Section 8004-13 as recently enacted with regard to Ohio 
real estate passing by intestate succession where the decendent is an 
adopted child residing outside of Ohio in a state having an adoption 
law which provides for intestate succession from an adopted child to 
the natural parent. Apparently the descent of intestate property in 
such a case must be governed by the laws of Ohio*® 


CONCLUSION 


In conclusion, there is more with which to be satisfied than dis- 
satisfied in the present adoption laws of the state, together with 
their recent amendments by the Legislature and interpretations and 
administration by the courts. Certainly there is a very general 
awareness of the validity of the institution and of the necessity 
for its further growth and development, although there may still 
remain much ignorance of details of the law and of the proper 
guiding principles on the part of the public and of the Bar. As has 
been indicated, it is believed that there is a great need for further 
examination and perhaps regulation of the matter of placements for 
adoption. Great improvement in administration in this field can be 
expected if the courts, the Legislature, the lawyers, doctors, and social 
workers will attempt to understand better, not only the principles 
behind the laws already upon the books, but each other. Perhaps that 
would be the millennium. 





41 154 Ohio St. 1, 93 N.E. 2d 273. 

42 National Bank of Lima v. Hancock, 85 Ohio App. 1, 88 N.E. 2d 67. 

43 Hollencamp v. Greulich, 27 Ohio N.P. (N.S.) 344, motion to certify over- 
ruled, 7 Ohio L. Abs. 256; Hollister v. Witherbee, 9 Ohio Op. 37, 24 Ohio L. Abs. 
312; Barrett v. Delmore, 143 Ohio St. 203, 54 N.E. 2d 789; For general comments on 
conflicts of law questions see 73 A.L.R. 964 and 153 A.L.R. 199. 
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Recognition Of Foreign Divorces 


The number of divorces has increased many fold since the time 
of Henry VIII. No doubt Henry would be envious of the facility with 
which a divorce can be obtained now, but “the other side of the 
fence” in the United States is only a light green. All forty eight states 
permit divorce, and the grounds vary from adultery only to mental 
cruelty; the residence requirements vary from six weeks to two years. 
Today, with our great transient population, this situation gives rise 
to many conflict of law problems. Also, it is only natural for persons, 
who are financially able, to go from one State to another to take ad- 
vantage of less stringent divorce laws. The problem is: What recogni- 
tion must a State give these migratory divorces? 


GENERAL CONSIDERATIONS AND HISTORICAL BACKGROUND 


The answer to this problem at the present time apppears to lie in 
the construction given the full faith and credit clause of the federal 
constitution! by the United State Supreme Court. In the early case of 
Mills v. Duryea,? the court declared a foreign judgment record duly 
authenticated as provided by the Act of 1790 was conclusive evidence 
in an action on the foreign judgment in a sister State and was not sub- 
ject to collateral attack. Sixty years later the court in Thompson v. 
Whitman‘ qualified the board language of Mills v. Duryea, supra, and 
stated that “the jurisdiction of the court by which a judgment is 
rendered in any State may be questioned in a collateral proceeding in 
another State notwithstanding the fourth article of the Constitution 
and the law of 1790, and notwithstanding the averments contained in 








1 U. S. Const. Art. IV, §1 “Full Faith and Credit shall be given in each State 
to the public Acts, Records and judicial Proceedings of every other State. And the 
Congress may by general Laws prescribe the Manner in which such Acts, Records 
and Proceedings shall be proved, and the effect thereof.” 

The Act of May 26, 1790, 1 Stat. 122 (1790), as amended, 28 U.S.C. §§1738, 1739 
(Supp. 1950), provided that “Such . . . judicial proceedings, or copies thereof, . . . 
shall have the same full faith and credit in every court within the United States and 
its Territories and Possessions as they have by law or usage in the courts of such 
State, Territory or Possession from which they are taken.” 

2 7 Cranch 481 (U.S. 1813). 

3 The difference between a direct attack and a collateral attack upon a judg- 
ment is that the former is an attempt to have a judgment or decree declared void in 
a proceeding instituted for that specific purpose whereas the latter is an attempt 
to impeach the validity or binding effect of the decree as a side issue in a proceeding 
instituted primarily for some other purpose. FREEMAN, Law OF JUDGMENTS $306 
(5th ed. 1925). 

4 85 U.S. 457 (1873). 
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the record itself.”5 Today, the Constitutional mandate and the Act of 
1790, as amended, require “the record of every judgment . . . duly 
authenticated and offered in evidence in another state (be accorded) 
the same faith and credit to which it was entitled in the state whence 
it was taken’”® except when it is proved the foreign court had no 
jurisdiction of the person or of the subject matter.’ 

In the recognition of foreign divorces, this means the forum can- 
not redetermine the substantive grounds of a foreign divorce no mat- 
ter how erroneous they are, but only may re-examine the jurisdiction- 
al facts supporting the decree. This leaves one question: What are the 
jurisdictional fact(s) of divorce? In the historic Williams cases® 
the Supreme Court held that the jurisdictional basis for a foreign 
ex parte divorce is domicile, and where there is a bona fide domicile 
the divorce must be given full faith and credit; but, if there is no 
bona fide domicile the decree is void and need not be recognized.® 
However, full faith and credit does not stop a State from recogniz- 
ing a foreign divorce under the principles of comity if procedural 
due process is satisfied in the State which rendered the decree.'® 

With this in mind, I would like to examine some of the situations 
that have arisen and may arise in the future in relation to this prob- 
lem. 





5 Ibid at 469. “It is only when the jurisdiction of the court in another state 
is not impeached, either as to subject matter or the person, that the record of the 
judgment is entitled to full faith and credit.” 1 Kent’s CoMMENTARIES 281. The 
jurisdiction of a foreign court may be assailed by parol evidence which is in 
absolute contradiction to recitals of jurisdiction in the record. FREEMAN, LAW OF 
JupcmenTs 1366 (5th ed. 1925). 

6 FREEMAN, Law OF JUDGMENTS § 1366 (5th ed. 1925). 

7 Thompson v. Whitman, 85 U.S. 457 (1873). 

8 Williams v. North Carolina, 317 U.S. 287 (1942); Williams v. North Carolina, 
325 U.S. 226 (1945). Also see, Bell v. Bell, 181 U.S. 175 (1901). 

Prior to the Williams cases a foreign divorce was only accorded full faith and 
credit when both parties appeared in the action, or when the decree was granted in 
a State, which at the time it was granted, was the domicile of both spouses, or when 
the decree was granted at the matrimonial domicile. A foreign ex parte decree 
granted at the domicile of one of the spouses was not entitled to full faith and 
credit unless that State was also the matrimonial domicile. Haddock v. Haddock, 201 
US. 867 (1905). 

For an excellent discussion see, Stumberg, Jurisdiction to Divorce, 24 Tex. L. 
Rev. 119 (1946). 

9 In the Williams cases, the Court said divorce is neither an action in personam 
or in rem, but did admit that divorce had elements peculiarly in rem in nature. It is 
commonly declared that divorce is an action to change a status, and since this status 
is so intimately interrelated with the public welfare some real connection is required 
with the State which grants the divorce in order to protect the public interest. This 
connection is domicile. 

10 Herron v. Passailaigue, 92 Fla. 818, 110 So. 593 (1926); Miller v. Miller, 200 
Iowa 1193, 206 N.W. 263 (1925). Since the Williams cases the recognition of foreign 
divorces under the principles of comity has appreciably lessened. 
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FOREIGN ex parte Divorces 


When Mr. Jones goes to Nevada and procures an ex parte di- 
vorce must Ohio recognize it? In the Williams cases, supra, the Sup- 
reme Court held these divorces were entitled to full faith and credit 
if the plaintiff was a bona fide domiciliary of the state which grant- 
ed the divorce.14 

Fear has been expressed that if domicile is the controlling factor 
there is nothing to stop Nevada and a few other States which grant 
“across the counter” divorces from reducing this period to a month or 
a week or even a day. At the present time there is no case in point on 
these facts, but the court in the first Williams case’? went to great 
pains to express that their decision did not impose Nevada law upon 
North Carolina nor did it impose North Carolina law upon Nevada, 
and from this it would seem, in balancing the conflicting interests of 
two states, the Court would set a minimum residence period and call 
any shorter period a denial of procedural due process to the absent 
spouse.’® In support of this conclusion, is the fact that in several re- 
cent decisions the Supreme Court, in upholding foreign contested di- 
vorces, has pointed out that procedural due process was not violated.'* 


FoREIGN CONTESTED DIVORCES 
The degree of recognition that must be given a foreign divorce 


when the defendant personally appears in the proceeding has been 
determined in three recent Supreme Court decisions.15 The Court ex- 





11 Williams v. North Carolina, 325 U.S. 226 (1945). This is a question of fact 
to be determined according to reasonable rules of evidence promulgated by the 
laws of the forum. 

12 $17 U.S. 287, 303 (1942). 

18 Pennoyer v. Neff, 95 U.S. 714 (1877). 

14 Sherrer v. Sherrer, 334 U.S. 348 (1948); Coe v. Coe, 334 U.S. 384 (1948); Estin 
v. Estin, 334 U.S. 541 (1948). 

15 Davis v. Davis, 305 U.S. 32 (1938). Mrs. Davis, in an action in the District of 
Columbia, challenged the validity of a prior Virginia divorce decree. Mrs. Davis had 
appeared in the Virginia action and contested the jurisdictional issue which was 
decided against her. The lower court found that the Virginia court had no juris- 
diction but was reversed by the Supreme Court which said the determination of this 
issue by the Virginia court was res adjudicata. 

Sherrer v. Sherrer, 334 U.S. 343 (1948). Mrs. Sherrer instituted a divorce action 
in Florida. Mr. Sherrer retained Florida counsel, and, in his answer, denied Mrs. 
Sherrer’s allegation of a bona fide Florida residence; however, a settlement was agreed 
upon, and at the hearing the issue of domicile was not raised. In a later proceeding 
in Massachusetts, the Supreme Court declared the jurisdictional issue in the Florida 
action was res adjudicata since the parties had full opportunity to litigate it. 

Coe v. Coe, 334 U.S. 378 (1948) . This case is similar to Sherrer v. Sherrer, supra, 
except the defendant’s answer admitted the bona fides of the plaintiff's Nevada 
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pressed itself thus: “ .. . the requirements of full faith and credit bar 
a defendant from collaterally attacking a divorce decree on jurisdic- 
tional grounds in the courts of a sister State where there has been 
participation by the defendant in the divorce proceedings, where 
the defendant has been accorded full opportunity to contest the juris- 
dictional issues (regardless if he avails himself of the opportunity or 
not), and where the decree is not susceptible to such collateral attack 
in the courts of the state which rendered the decree.” ® 


RECOGNITION OF FoREIGN Divorces IN CRIMINAL ACTIONS 


The Williams cases, supra, declared what recognition North Caro- 
lina had to give a Nevada divorce in a bigamy prosecution.'" As pre- 
viously stated, this is determined by the bona fides of the accused’s 
domicile in the divorce state. 

One question remains open here. Would the results of the 
Williams cases be changed if the foreign divorce was contested instead 
of ex parte? Under the elementary principles of res adjudicata a per- 
son is not estopped from collaterally attacking a judgment to which 
he was neither a party nor a privy. There is no reason why the imme- 
diate point at hand is not covered by the general rule,’® as a state is 
not a party to a foreign divorce action either contested or ex parte. 


DIvIsIBLE DIVORCE 


In Estin v. Estin,!® the Supreme Court recognized the divisible 
divorce. The underlying premise of this concept is that the institu- 
tion of marriage is not a unitary status but is a complex of legal rela- 
tions some of which may be terminated by ex parte divorces and 





domicile. The Nevada decree was held to be res adjudicata in a subsequent 
Massachusetts proceeding as defendant had full opportunity to litigate the juris- 
dictional issue. 

16 Sherrer v. Sherrer, 334 U.S. 343, 351 (1948). 

17 Mr. Williams and Mrs. Hendrix left their respective spouses in North 
Carolina and went to Nevada where they procured ex parte divorces. They were 
married in Nevada and returned to North Carolina where they were indicted and 
convicted of bigamy. 

18 RESTATEMENT, JUDGMENTS § 79 and §83. 

§ 79. “A person who at the time of rendition of a valid judgment is a party to 
the action is bound by and entitled to the benefits of the rules of res adjudicata ...” 

§ 83. “A person who is not a party but who is in privity with the parties in an 
action terminating in a valid judgment is . . . bound by and entitled to the benefits 
of the rules of res adjurdicata.” 

19 334 U.S. 541 (1948). 
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some of which may not.?° 

In 1943, Mrs. Estin was awarded a support and maintenance de- 
cree in a New York proceeding in which Mr. Estin personally appear- 
ed. Two years later he procured a Nevada ex parte divorce and soon 
thereafter ceased making payments under the support and mainten- 
ance decree. In an action for arrearages, the lower New York courts, 
affirmed by the Court of Appeals, held for Mrs. Estin, although they 
admitted Mr. Estin had acquired a bona fide Nevada domicile.*! The 
Supreme Court, through Mr. Justice Douglas, said: The result in this 
decision is to make the divorce divisible—to give effect to the Nevada 
decree in so far as it affects marital status and to make it ineffective 
on the issue of alimony.?? 

The Court proceeded on two distinct grounds. The first was that 
the judgment as handed down accommodated the “legitimate inter- 
ests” of both New York and Nevada in that “New York was rightly 
concerned lest the abandoned spouse be impoverished and become a 
public charge,” and that Nevada was primarily concerned with the 
marital status of its domiciliaries with regard to their capacity to re- 
marry. The second ground was that the New York decree for alimony 
alone was an intangible property right, and under cardinal principles 
of due process could not be taken from Mrs. Estin unless the court had 
in personam jurisdiction over her.?% 

Mr. Jusctice Jackson and Mr. Justice Frankfurter dissented on 
the ground that the New York decision denied full faith and credit to 
the Nevada divorce. Mr. Justice Jackson said: “As I understand New 
York law, if, after a decree for separation and alimony, the husband 
had obtained a New York divorce against his wife, it would terminate 
her right to alimony. If the Nevada judgment is to have full faith 
and credit, I think it must have the same effect a similar New York 
decree would have.’’*4 The majority of the Court summarily disposed 
of this point by saying that the highest court of New York had held 
in this case that under New York law a support order survived subse- 
quent divorce, and this conclusion was binding on the Court “except 
as it conflicts with the Full Faith and Credit clause.’’?5 

Actually, the approach of the dissenters appears to be a reverse 
application of the full faith and credit clause, for, in the ordinary 
situation, a court is required to give the judgments of sister States the 
same faith and credit they receive in the jurisdiction in which they 





20 Bingham, The American Law Institute vs. The Supreme Court In the Matter 
of Haddock v. Haddock, 21 Cornett L.Q. 398, 416 (1936). Cook, Is Haddock v. 
Haddock Overruled, 18 INb. L.J. 165, 172 (1943). 
21 Estin v. Estin, 296, N.Y. 308, 73 N.E. 2d 113 (1947). 
22 334 U.S. 541, 549 (1948). 
28 Pennoyer v. Neff, 95 U.S. 714 (1877). 
24 334 U.S. 541, 544 (1948). 
25 334 U.S. 541 (1948). 
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were rendered. But, here, it is being asked that a foreign judgment be 
given the same faith and credit as a similar domestic judgment would 
receive in the forum. It has been suggested that the dissenters did not 
mean the full faith and credit clause but actually had in mind 
either the equal protection or the privileges and immunities clause.*¢ 
However, by way of conjecture, it seems the justices would not make 
a basic error, but actually had in mind an increase in the scope of the 
full faith and credit clause. 

Assuming New York law, like that of Pennsylvania, affirmatively 
declared that divorce terminated prior support decrees, could New 
York discriminate against foreign ex parte divorces by saying the 
law terminating prior judgments for support was only applicable to 
domestic divorces? Would New York be allowed to give greater faith 
and credit to domestic divorces than to foreign divorces? The dissen- 
ters in the Estin case supra, felt this was the situation the court was 
faced with and found a denial of full faith and credit. Conceivably, 
the majority opinion could be squared with this view by saying the 
majority felt the New York cases on this point were inconclusive, and 
the decision of the Court of Appeals was not discriminatory towards 
the Nevada decree but was merely a determination of the existing New 
York law. This thought is fortified by Mr. Justice Douglas’ state- 
ment in the majority opinion to the effect that the opinion of the 
Court of Appeals was binding on the Supreme Court “except as it 
conflicts with the Full Faith and Credit Clause.27 This statement, 
taken together with the dissenting opinion, appears to leave an open- 
ing for the Court to adopt the reverse application of full faith and 
credit. If this should be the case there is no doubt that New York 
would be prohibited from denying a federal right by giving greater 
faith and credit to domestic judgments than to valid foreign judg- 
ments. If New York is, in effect, discriminating in this manner a case 
should be forthcoming soon. 

It should be mentioned that support and maintenance is not the 
only aspect of divisible divorce. Other interests which could well be 
handled in the same manner are legitimacy of children, property in- 





26 “In the Estin v. Estin situation, the full faith and credit clause and the act 
of Congress made thereunder would appear to require New York to give Nevada 
divorce decrees ‘the same faith and credit . . . as they have by law or usage in the 
courts of such state from which they are taken,’ i.e. the same faith and credit as they 
have in Nevada. The full faith and credit clause and the act of Congress would not 
appear to require New York to give Nevada divorces the same effect as New York 
divorces. Accordingly, although Mr. Justice Frankfurter and Mr. Justice Jackson 
specifically refer to the full faith and credit clause it has been conjectured that it 
was the privileges and immunities clause or the equal protection clause which they 
really had in mind.” J.H.C. Morris, Divisible Divorce, 64 Harv. L. Rev. 1287, 1299 
(1951) . 

27 Estin v. Estin, 334 U.S. 541, 544 (1948). (Emphasis added). 
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terests of the spouses and amenability to criminal prosecution. 


ALImony?28 


There are two broad problems in this area: (1) What recognition 
must be given foreign alimony decrees and judgments in which both 
spouses participated; and, (2) does the procurement of a foreign ex 
parte or contested divorce estop either spouse in a subsequent action 
for alimony alone? 


(1) Recognition of Foreign Decrees. 


The decree of recognition a State must accord a foreign alimony 
decree is also determined by the interpretation given the full faith and 
credit clause. As a general rule, the test is whether the foreign decree is 
final or is subject to modification and recall in the State in which it was 
granted. If it is final it falls within the protection of the full faith and 
credit clause; if it is not final it does not receive this protection for to 
do so would give the decree greater faith and credit than it is entitled 
to in the State in which it was rendered. 

Generally, there are two types of alimony judgments; those calling 
for a lump sum payment, and those calling for installment payments. 
At an early date the Supreme Court declared that accrued installments 
not subject to modification were entitled to full faith and credit even 
though they had not been reduced to judgment in the state which 
granted the alimony decree.?® 

As has already been stated, a decree for installments subject to 
retroactive modification after the accrual of the installments is denied 
recognition in the vast majority of States on the basis that it lacks the 
requisite finality.8° Ohio adheres to the majority view.*! In one case, 
however, it was declared that full faith and credit demands that 
alimony decrees subject to retroactive modification be recognized as 
to accrued installments until they are modified.8? It is interesting to 
note the Supreme Court has held that a court may, without violating 





28 Alimony is an action in personam, and before any award may be granted the 
spouse sought to be charged therewith must be personally before the court. 

29 Barber v. Barber, 21 How. 582 (U.S. 1858). 

80 Scudder v. Scudder, 11 Alaska 303 (1949); Cohen v. Cohen, 158 Fla. 307, 30 
So. 2d 307 (1948); Webster v. Webster, 177 La. 306, 148 So. 241 (1933); Wilson v. 
Wilson, 143 Me. 113, 56 A. 2d 453 (1948); Skinner v. Skinner, 205 Mich. 243, 171 N.W. 
383 (1919); Johnson v. Johnson, 196 Misc. 487, 92 N.Y.S. 2d 517 (Sup. Ct. 1950) ; 
Hewett v. Hewett, 44 R.I., 308, 116 A. 883 (1922); Rumpf v. Rumpf, 237 S.W. 669 
(Tex. Civ. App. 1951). 

81 Armstrong v. Armstrong, 117 Ohio St. 558, 160 N.E. 34 (1927); Gilbert v. 
Gilbert, 83 Ohio St. 265, 94 N.E. 421 (1911). 
82 Holton v. Holton, 153 Minn. 346, 190 N.W. 542 (1922). 
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full faith and credit, modify a foreign divorce decree which is subject 
to modification in the state in which it was granted. Some States 
hold that although this situation is not within the coverage of the full 
faith and credit clause recognition will be given on the principles of 
comity.*4 California and a few other Western States have extended 
comity recognition to include the enforcement of prospective payments 
under foreign decrees.*® 


In spite of the great number of State opinions to the contrary, 
there is a valid argument that full faith and credit must be given to 
accrued alimony subject to retroactive modification. This exact point 
has never been determined by the Supreme Court, and all the State 
opinions are based on the interpretation of the early case of Sistare v. 
Sistare.3® In Barber v. Barber,’ the court took the broad position that 
a decree for alimony was entitled to full faith and credit “until the 
decree has been recalled, as any other judgment for money is.”%* 
Forty years later the court retracted some what in Lynde v. Lynde,5® 
a most brief opinion which made no mention of the Barber case. Mrs. 
Lynde, in a New Jersey proceeding, was awarded a lump sum of 
$8,840 and $80 a week for future alimony. She brought suit on this 
decree in New York where judgment was awarded for the fixed sum 
but not for the accrued installments. The Supreme Court, in affirming 
the New York decision, said: “The decree for the payment of the 
$8,840 was a fixed sum already due, and the judgment of the court 
below was properly restricted to that. The provision of the payment 
for alimony in the future was subject to the discretion of the Court of 
Chancery of New Jersey, which might at any time alter it and was not 
a final judgment for a fixed sum.”4° Nine years later in Sistare v. Sistare, 
supra, it was contended that the Barber case had been partially over- 
ruled by the Lynde case. The Court attempted to reconcile the two 
cases but stated that in any event the Lynde case should be qualified 
so as not to overrule the Barber case. The Court then laid down two 
broad propositions that were to declare the law: “First — that general- 
ly speaking, where a decree is rendered for alimony and is made pay- 
able in future installments the right to such installments becomes 





83 Holvey v. Holvey, 330 U.S. 610 (1947). 

34 Biewend v. Biewend, 17 Cal. 2d 108, 109 P. 2d 701 (1941); Espeland v. 
Espeland, 111 Mont. 365, 109 P. 2d 792 (1941); Cousineau v. Cousineau, 155 Ore. 
184, 63 P. 2d 897 (1936) ; Shibley v. Shibley, 181 Wash. 166, 44 P. 2d 446 (1935). 

85 Biewend v. Biewend, 17 Cal. 2d 108, 109 P. 2d 701 (1941); Cousineau v. 
Cousineau, 155 Ore. 184, 63 P. 2d 897 (1936) ; Shibley v. Shibley, 181 Wash. 166, 44 
P. 2d 446 (1935). 

36 218 U.S. 1 (1909). 

37 21 How. 582 (U.S. 1858). 

88 Jd. at 595. 

89 181 U.S. 183 (1900). 

40 Id. at 187. 
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absolute and vested on becoming due, and is there protected by the 
full faith and credit clause, provided no modification of the decree has 
been made prior to the maturity of the installments, . . . . Second, that 
this general rule, however, does not obtain where by the law of the 
State in which a judgment for future alimony is rendered the right 
to demand and receive such future alimony is discretionary with the 
court which rendered the decree to such an extent that no absolute or 
vested right attached to receive the installments ordered by the decree 
to be paid, even though no application to annul or modify the decree 
in respect to alimony had been made prior to the installments be- 
coming due.”*! From this language the State courts conceived the 
finality test. In 1944, another Barber*® case reached the Supreme 
Court. The Court did not find it necessary to discuss the problem of 
what faith and credit must be given accrued installments subject to 
retroactive modification but added oil to the flame by saying: “.. . 
it is unnecessary to consider whether a decree or judgment for alimony 
already accrued, which is subject to modification or recall in the forum 
which granted it, but is not yet so modified, is entitled to full faith and 
credit until such time as it is modified.” 

From a social viewpoint it is most desirable to demand that this 
type of decree be given full faith and credit. Under the “finality” rule 
a husband can evade his moral and legal duty of supporting his ex- 
spouse by merely moving to another State. The wife, who in the 
majority of cases is the destitute party, must either follow her husband 
or get the accrued installments reduced to judgment, and before she 
can do the latter, notice must be given the husband in order to satisfy 
procedural due process.*4 The unfairness of this is apparent. 

From the legal viewpoint it must be noted the Supreme Court has 
never unequivocally adopted the finality test but said in the Sistare 
case full faith and credit did not attach when the right to receive such 
accrued installments was discretionary “to such an extent” with the 
court which granted the decree that no “absolute or vested right” 
existed to receive the installments. Further, it should be kept in mind 
that the Court in the Sistare case said that Lynde v. Lynde, supra, was 





41 218 U.S. 1, 16 (1909). 

42 323 U.S. 77 (1949). 

43 Id. at 81. 

44 Griffin v. Griffin, 327 U.S. 220 (1946), reh. denied, 328 U.S. 876 (1946). The 
Court in the Griffin case did not say exactly what type of notice would suffice. The 
Court said in reference to the action reducing the alimony arrearages to judgment: 


“... We find ... that due process . . . does require further notice of the time 
and place of such further proceedings . . . .” At another place the Court said the 
judgment could not be granted against the absent husband “ . . . without some 


form of notice by personal or substituted service.” The dissenting judges, Mr. 
Justice Rutledge, Mr. Justice Frankfurter, and Mr. Justice Black, felt there was no 
denial of due process because the Court in rendering the initial alimony decree 
procured jurisdiction to later reduce any arrearages to judgment. 
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not to overrule the earlier Barber case, and in the second Barber case 
the court definitely threw out an invitation for this point to be litigated 
and thus showed the issue was far from settled in the minds of the 
Justices. The final answer appears to depend on whether the Court 
will or will not characterize accrued installments subject to modifica- 
tion “absolute and vested.” As a practical matter it seems to deny full 
faith and credit to refuse to recognize accrued installments subject to 
modification almost as much as it would to refuse to recognize decrees 
not subject to modification, because unless extenuating circumstances 
exist courts are most hesitant to modify an alimony judgment. It is 
suggested that the right to this type of alimony is “absolute and 
vested”. 

When accrued installments subject to modification are reducea 
to final judgment, full and complete recognition must be given the 
judgment.*® Furthermore, clear and convincing proof is required be- 
fore a court may find such a judgment is subject to modification.*¢ 

The majority of courts refuse to recognize decrees for prospective 
payments, not yet accrued.47 Under the finality test this is sound be- 
cause these are almost universally subject to modification in the forum 
in which they are rendered. However, as has been pointed out, a few 
states allow recognition and enforce them in the same manner as 
domestic decrees are enforced.*8 

Alimony pendite lite is also refused recognition because in 
practically all cases it is subject to the discretion of the court which 
granted it.*® 

Once a foreign judgment for alimony is recognized the majority 
of States receive it as evidence in support of a domestic judgment 
which is enforced and executed as any other judgment at law.5° A few 
jurisdictions follow what seems to be a more enlightened approach 
and enforce foreign alimony decrees exactly the same as domestic 
alimony decrees,5! i.e., equitable remedies are available to the plaintiff. 


(2) Foreign Decrees and Res Adjudicata 


Will parties to a foreign divorce be estopped from later prosecuting 





45 Barber v. Barber, 323 U.S. 77 (1949). 

46 Ibid. 

47 See note 3, supra. 

48 See note 7, supra. 

49 Geisler v. Geisler, 124 Ky. 292, 98 S.W. 1023 (1907); Kelly v. Kelly, 121 N.J. 
Eq. 361, 189 A. 665 (1937); Henry v. Henry, 74 W. Va. 563, 82 S.E. 522 (1914). 

50 Jacobs, The Enforcement of Foreign Decrees for Alimony, 6 Law and Con- 
TEMPORARY PROBLEMS 250, 267 (1939), and cases cited. 

51 German v. German, 122 Conn. 155, 188 A. 429 (1936); Sackler v. Sackler, 
Fla. ———, 47 So. 2d 292 (1951); Summers v. District Court, Nev. , 
227 P. 2d 201 (1951). cf Thones v. Thones, 125 Tenn. 184, 203 S.W. 2d 597 (1948). 
Also see note 7, supra. 
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an action for alimony alone? Where both spouses appear in the 
foreign action this is practically a moot question since alimony pro- 
visions are usually handed down along with the divorce decree. If the 
foreign divorce is ex parte a different problem exists. 

When both spouses appear in the foreign action, the general rules 
of res adjudicata would seem to preclude a subsequent determination 
of alimony in a sister State.52 There is no Supreme Court case in point, 
and Estin v. Estin, supra, is the case most analagous. Conceivably it 
could be argued that divorce and alimony are two entirely distinct 
causes of action, and the failure to ask for alimony in a divorce pro- 
ceeding would not bar a subsequent action for it. In the Sheerer5® and 
Coe®* cases, the Court declared that if the jurisdictional issue had 
been litigated, or if a reasonable opportunity to litigate it had been 
presented, the parties would be estopped from collaterally re-examin- 
ing the issue in another action. Will the Court apply this reasoning to 
the issue of alimony? Most courts, under these facts, find an estoppel.®® 
However, in Ohio, a further distinction appears to have been drawn. 
In Gilbert v. Gilbert,5® the following facts were present: Mrs. Gilbert 
obtained a judgment for alimony alone in Ohio; later Mr. Gilbert 
initiated a divorce action in South Dakota in which Mrs. Gilbert 
entered an appearance and received alimony which she had asked 
for; she returned to Ohio and sued for arrearages which were due 
under the prior Ohio alimony judgment. The Ohio Supreme Court 
disallowed Mrs. Gilbert’s claim stating that since she had submitted 
all her claims and rights to the jurisdiction of the South Dakota court 
“she is now estopped and will not be heard to again assert in this 
state any rights she may have had under the original decree . . . .””57 
In Manney v. Manney,5* the Court of Appeals of Montgomery County, 
distinguished the Gilbert case. The facts were the same as in the 
Gilbert case except Mrs. Manney in answering her husband’s Nevada 
divorce petition did not ask for alimony. Mr. Manney stopped making 
payments under a previous Ohio judgment for alimony alone, and the 
court of appeals ordered him to pay, stating that Mrs. Manney was not 
estopped as she appeared in the Nevada action only to refute the ac- 





52 RESTATEMENT, JUDGMENTS. p. 159 (Introductory material to res adjudicata). 
“Where, therefore, the second action is based upon the same cause of action as 
that upon which the first action was based, the judgment is conclusive as to all 
matters which were litigated or might have been litigated in the first action.” 

53 334 U.S. 343 (1948). 

54 334 U.S. 378 (1948). 

55 Norris v. Norris, 200 Minn. 246, 273 N.W. 708 (1937); Lynn v. Lynn, 302 
N.Y. 193, 97 N.E. 2d 748 (1951); Schacht v. Schacht, 295 N.Y. 439, 68 N.E. 2d 433 
(1946). 

56 88 Ohio St. 265, 94 N.E. 421 (1911). 

57 Id. at 271. 

58 ——— Ohio App. ———, 59 N.E. 2d 755 (1944). Accord. Metzger v. Metzger, 
$2 Ohio App. 202, 167 N.F. 690 (1929). 











78 OHIO STATE LAW JOURNAL [Vol. 13 


cusations her husband had made in his petition and not to litigate the 
issue of alimony. Further, it made no difference that Mrs. Manney 
had reasonable opportunity to litigate the issue of alimony. It should 
be noted that the court held this way in spite of the fact that Mrs. 
Manney in the prayer of her answer asked for such other relief as “may 
be meet and equitable.” From an interpretation of these cases, the 
Ohio law appears to estop a wife’s claim for alimony alone, past or 
future, where she either (1) instituted the foreign divorce action; or, 
(2) filed a cross petition; or (3) asked for alimony in her answer. 

In the majority of states, a wife is not barred from a subsequent 
action for alimony when her husband obtained a foreign ex parte 
divorce.5® The concept of divisible divorce, as set forth in Estin v. 
Estin, supra, supports this approach to a great extent. 

The few cases in point are about evenly divided as to whether a 
wife who receives a foreign ex parte divorce may later sue for alimony 
alone.® 


Divorces OBTAINED IN FOREIGN NATIONS 


The full faith and credit clause does not apply to judgments or 
decrees granted in foreign nations, and any recognition accorded them 
is based upon the principles of comity.*! 

As a general rule foreign judgments and decrees of divorce are 
recognized;*? however, if the procedure or substantive divorce law of 
the nation is repugnant to the public policy of the forum recognition 
is denied.** This general rule obtains regardless of whether the foreign 





59 Cox v. Cox, 19 Ohio St. 502 (1869); Slapp v. Slapp, 73 Ohio App. 444, 57 N.E. 
2d 81 (1944); Toncray v. Toncray, 123 Tenn. 476, 131 S.W. 977 (1910). Honaker v. 
Honaker, 218 Ky. 212, 291 S.W. 42 (1927). 

60 Accord: Woods v. Waddle, 44 Ohio St. 449, 8 N.E. 297 (1886); Weck v. Weck, 
58 Ohio App. 72, 15 N,E. 2d 780 (1938); Stephenson v. Stephenson, 54 Ohio App. 
239, 6 N.E. 2d 1005 (1937); Hutton v. Dodge, 58 Utah 228, 198 P. 165 (1921). Contra: 
Doeksen v. Doeksen, 214 Ia. 17, 241 N.W. 487 (1926); McFarlane v. McFarlane, 42 
Ore. 477, 73 P. 203, 75 P. 139 (1903); Darby v. Darby, 152 Tenn. 287, 277 S.W. 
894 (1926). 

61 Hilton v. Guyot, 159 U.S. 113, (1895). The reason for this distinction is that 
foreign nations are not “other State(s)” within the meaning of the full faith and 
credit clause. 

62 Redeker v. Redeker, ——— Cal. ———, 221 P. 2d 1 (1951); Pawley v. Pawley, 
—— Fia. , 46 So. 2d 464, petition denied, 47 So. 2d 546, cert. denied, 340 US. 
866 (1950); Caulborn v. Joseph, 195 Ga. 728, 25 S.E. 2d 576 (1943); Kenner v. Kenner, 
139 Tenn. 211, 201 S.W. 779 (1918). 

68 Bethune v. Bethune, 192 Ark. 811, 94 S.W. 2d 1043 (1936); Tonti v. Chad- 
wick, 1 N.J. 531, 64 A. 2d 436 (1949) ; Caldwell v. Caldwell, 298 N.Y. 146, 81 NE. 
2d 60 (1948); Machransky v. Machransky, $1 Ohio App. 482, 166 N.E. 423 (1927). 
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action is contested or is ex parte.® 


A specific example of the refusal to recognize foreign divorces is 
the Mexican “mail order” divorce which can be obtained by both 
parties executing powers of attorney to Mexican counsel thus obviating 
the necessity of appearance or residence. Uniformly these “mail order” 
divorces are not recognized.®® 


If both parties were present in the divorce action, which is 
recognizable under the principles of comity, an action will lie in an 
American court to enforce alimony payments ordered in the foreign 
action.® 

Foreign rabinnical divorces are given or denied recognition on 
the principles of comity in the same manner as other divorces obtained 
outside the United States and its possessions.*? 

A somewhat related problem is recognition of divorces obtained 
in conformity with tribal customs of American Indians. These divorces 
are recognized if at the time of the divorce the parties lived on the 
reservation.** However, if the parties leave the reservation they must 
satisfy the law of their new home.®* Some cases hold that it makes no 
difference whether the husband is a full-blooded Indian or a half-breed 
or even a white man. 7° 


COLLATERAL ATTACK OF FOREIGN Divorces BY THIRD PERSONS 


The very recent case of: Johnson v. Muelberger™ held that a 
stranger to a foreign divorce action could not collaterally attack the 
divorce in another state unless such attack was allowed in the state 
which granted the divorce. The Court would not permit a daughter 
in a New York proceeding to collaterally attack on jurisdictional 
grounds her deceased father’s Florida divorce. Since the divorce could 








64Pawley v. Pawley, ——— Fla. , 46 So. 2d 464, petition denied, 47 So. 2d 
546, cert. denied, 340 U.S. 866 (1950); Kapigian v. Der Minassian, 212 Mass. 412, 
99 N.E. 264 (1912). 

65 Christopher v. Christopher, 198 Ga. 361, 31 S.E. 2d 818 (1944); Caldwell v. 
Caldwell, 298 N.Y. 146, 81 N.E. 2d 60 (1948); De Rosay v. De Rosay, 162 Pa. Super. 
333, 57 A. 2d 685 (1948). 

66 Mitchell v. Mitchell, 194 Misc. 73, 85 N.Y.S. 2d 627 (Sup. Ct. 1949). 

67 Matter of Rubenstein, 143 Misc. 917, 257 N.Y.S. 637 (Sur. Ct. 1932); Mac- 
hransky v. Machransky, $1 Ohio App. 482, 166 N.E. 423 (1927). 

68 Begay v. Miller, 70 Ariz. 380, 222 P. 2d 624 (1950); La Framboise v. Day, 136 
Minn. 239, 161 N.W. 529 (1917); Thomas v. Healey, 152 Okla. 93, 3 P. 2d 1047 
(1931) . 

69 La Framboise v. Day, 136 Minn. 239, 161 N.W. 529 (1917); In re Wa-gin- 
up’s, 57 Utah 29, 192 P. 267 (1920). 

70 Cyr v. Wallser, 29 Okla. 281, 116 P. 931 (1911). 
71 Johnson v. Muelberger, 340 U.S. 581 (1951). 
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not be collaterally attacked in Florida it was entitled to full faith and 
credit in New York. » 


FRAUD 


The statement is often made that a foreign divorce may be col- 
laterally attacked on the ground of fraud. For this result to obtain, 
the fraud must be of a character which goes to the jurisdiction of the 
court thus rendering the decree void. However, it must be noted that 
there is no Supreme Court case directly in point with regard to the 
entire problem of fraud, and any analysis of the various methods of 
fraud should not overlook the liberality exercised by the Supreme 
Court in the recognition of foreign divorces. 

Generally speaking, there are five methods of hood practiced in 
obtaining foreign divorces. They are: (1) collusion of the parties, (2) 
fraudulent evidence, (3) fraudulently inducing the other spouse to 
enter an appearance, (4) withholding from the court the fact of the 
pendency of a similar action in another State, and (5) secreting the 
whereabouts of the other spouse. 

As has been already stated the tendancy of the Supreme Court in 
recent years has been to favor the recognition of foreign divorces. By 
way of conjecture it seems that the Supreme Court would dispose of 
fraud cases as it did cases regarding the right of third persons to 
collaterally attack foreign divorces,7? i.e., an attack would be allowed 
only if such were allowed in the State which granted the divorce. Al- 
though the Supreme Court has never directly ruled on this issue, there 
are many state decisions involving the various methods of fraud. 

Where the parties collude in obtaining a divorce a subsequent 
collateral attack is allowed unless an estoppel is found.™* 

The cases involving fraudulent evidence readily break down into 
two categories; fraud which goes to the substantive grounds for divorce, 
and fraud which goes to the jurisdictional requirements. In both con- 
tested and ex parté divorces the majority of decisions do not allow a 
collateral attack with respect to fraudulent evidence running to the 
substantive grounds for divorce.75 Nevertheless, the courts allow 
collateral attack against foreign exparte divorce where the fraud runs 





72 SCHOULER Divorce MANUAL, $378 (1944). 

73 cf. Johnson v. Muelberger, 340 U.S. 581 (1951). 

74 Staedler v. Staedler, 6 N.J. 380, 78 A. 2d 896 (1951). 

75 Baldwin v. Baldwin, 28 Cal. 2d 406, 170 P. 2d 670 (1946) ; Patterson v. Pat- 
terson, ——— Cal. App. ———, 187 P. 2d 113 (1948) ; Nicholson v. Nicholson, 113 Ind. 
131, 15 N.E. 223 (1888); Hughes v. Hughes, 211 Ky. 799, 278 S.W. 121 (1925); Keena 
v. Keena, 222 Mo. App. 825, 10 S.W. 2d 344 (1928); Watters v. Watters, 259 App. 
Div. 611, 19 N.Y.S. 2d 995 (Sup. Ct., App. Div. 1940). Contra: Corwin v. Common- 
wealth, 131 Va. 649, 108 S.E. 651 (1921). 
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to the jurisdictional requirements.7¢ This position is supported by 
two older Supreme Court cases’? and apparently receives the blessing 
of the all important “domicile” theory of the Williams cases.7* In cases 
involving contested divorces, however, the argument could well be 
made that the parties had opportunity to litigate the issue and, under 
the reasoning of the Sheerer?® and Coe®® cases, are estopped from any 
collateral re-examination. 

The few cases in point decidedly hold that the deceived spouse 
may collaterally attack a divorce in which her spouse fraudulently 
induced her to make an appearance®! or fraudulently induced her 
not to contest the action.8? Moreover, this appears to be analagous 
to the situation where a person inveigles another into a state to have 
service made upon him, and it is practically a rule of thumb that no 
jurisdiction attaches under these circumstances.** With this back- 
ground, it is doubtful if even the very liberal Supreme Court would 
require full faith and credit. 

The majority of states find a fraud which goes to the jurisdiction 
when the spouse who obtains a foreign ex parte divorce conceals the 
pendency of a similar action by the other spouse in another State.** 
In regard to pending actions for separate maintenance, there is little 
doubt but that the Supreme Court would expand Estin v. Estin®5 to 
include pending as well as cases already determined. 

The courts also generally declare that the concealment of the 
other spouses whereabouts from the court which granted the divorce 
is a fraud which goes to the jurisdiction.°* This method of fraud ap- 





76 Wilkes v. Wilkes, 254 Ala. 54, 16 So. 2d 15 (1944); Azur v. Thomas, 206 Ga. 
588, 57 S.E. 2d 821 (1950); Chapman v. Chapman, 224 Mass. 427, 113 N.E. 359 
(1916) ; Wright v. Wright, 350 Mo. 325, 165 S.W. 2d 870 (1942). In both the Wilkes 
and Wright cases the court characterized as direct that which might be called a 
collateral attack. 

77 Bell v. Bell, 181 U.S. 175 (1900) ; Streitwolf v. Streitwolf, 181 U.S. 179 (1900). 

78 317 U.S. 287 (1945). 

79 334 U.S. 343 (1948). 

80 $34 U.S. 378 (1948). 

81 Averbuck v. Averbuck, 270 App. Div. 160, 58 N.Y.S. 2d 392 (Ist Dep’t 1945). 
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85 334 U.S. 541 (1948). 

86 In re Nolan’s Estate, 56 Ariz. 361, 108 P. 2d 388 (1940); Leichty v. Kansas 
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pears to be the weakest and one which the Supreme Court might say 
does not go to the jurisdiction of the court, thereby requiring full faith 
and credit be given the divorce. 


EsTOPPEL 


The scope of this comment does not cover the rule of estoppel as 
applicable to foreign divorces, but the problem should be recognized 
and a few examples given. 

The premise of estoppel in this area is that a person will be barred 
from attacking a divorce, which is not under the protection of the full 
faith and credit clause, because of the existence of certain facts. It 
should be noted that Estin v. Estin, supra, Sheerer v. Sheerer, supra, 
and Coe v. Coe, supra, have laid down a definite rule for many 
questions which previously were determined under the rule of estoppel. 

Some of the facts which the courts often find giving rise to an 
estoppel are: (1) where the spouse who obtained a foreign divorce 
later wishes to question it;®? (2) one who aided his wife in procurring 
a divorce from her former husband subsequently asserts its invalidity;** 
(3) a spouse who remarries in reliance on a divorce obtained by her 
spouse subsequently attacks the divorce;®® and (4) where the party 
attempting the attack is guilty of laches.®° 

In conclusion, the true answer as to when or whether certain facts 
will constitute an estoppel appears to lie within the courts’ discretion 
and sense of fairness under the circumstances. 


CONCLUSION 


It would be difficult, if not impossible, to draw a hard and fast 
conclusion applicable to the varied situations arising in relation to 
the recognition of foreign divorces. Again, it should be pointed out 
that the Supreme Court apparently still maintains its liberal attitude. 
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By way of final conjecture, it appears to this writer that the court will 
extend this liberality to the recognition of foreign alimony decrees, 
especially those subject to retroactive modification but which have 
not been modified. 

John B. Dwyer 











The Protection Of Interests In The Marital Relation 


The protection of interests in the marital relation by use of 
actions for alienation of affections, criminal conversation and loss of 
consortium as a result of personal injury to a spouse is intimately de- 
pendent upon the existence of a right of consortium in the spouse 
prosecuting the action. The Supreme Court of Ohio has defined con- 
sortium as including the affection, solace, comfort, companionship and 
society incidental to the marital relationship as well as the domestic 
services of the wife. 

At common law, the right of consortium was exclusively in the 
husband and the courts protected his right from either intentional or 
negligent injury. The wife was denied such a right, however, on the 
theory that she lost her status as a legal entity upon marriage, and 
had no legal right to the companionship or services of her husband. 
Even granting that she had such a right, she could not maintain an 
action for its loss because she could only bring the action by joining 
her husband as a party plaintiff, who, if recovery were permitted, 
would himself receive the proceeds of any judgment.” 

With the passage of the Married Women’s Acts,’ designed to place 
the wife on a legal parity with her husband, married women began to 
assert a right of action for loss of consortium. Thus the question arose 
whether, by virtue of the changed legal status of a married woman, 
she now possessed a right of consortium and, if so, whether she could 
maintain an action for the loss of this right. 

At this point the meaning of consortium becomes uncertain as 
a general proposition. The right seems to be divided into a “senti- 
mental” side, the right to affections, companionship, exclusive sexual 
intercourse and comfort, and a “services” side, the husband’s right to 
the domestic services of his wife. The Ohio courts, following the 
majority of courts in this country, have adopted the view that both 
husband and wife possess a right of consortium respecting sentimental 
interests in the marital relationship.5 On the other hand, the courts 
have been generally in accord in denying the wife a right to con- 
sortium in her husband’s domestic services, while granting the husband 
such a right in the wife’s services. This distinction is questionable both 
from a logical and a historical standpoint. 





1 Smith v. Nicholas Bldg. Co., 93 Chio St. 101, 112 N.E. 204 (1915). 

2 Westlake v. Westlake, 34 Ohio St. 621, 32 Am. Rep. 397 (1878) ; Flandermeyer 
v. Cooper, 85 Ohio St. 327, 98 N.E. 102 (1912). 

3 84 Onlo Laws 132 (1887), Onto Grn. Cone §§ 8002-1 et seq. (Supp. 1951). 

4 Holbrook, The Change in the Meaning of Consortium, 22 Micn. L. Rev. 1 
(1923) ; Lippman. The Breakdown in Consortium, 30 Cot. L. Rev. 651 (1930). 

5 Flandermeyer v. Cooper, supra note 2; Smith v. Lyon, 9 Ohio App. 141, 29 
Ohio C.A. 492 (1918). 
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Before the Married Women’s Acts, the common law gave only the 
husband the right to his spouse’s domestic services, based upon the 
theory that the wife was her husband's servant. “The same principles 
as were applied to the servant,” says Holdsworth, “were applied to 
the wife.”® With the passage of the Acts, the extension of equality to 
the wife destroyed the servant concept as a basis for the right. Thus, 
the courts were compelled to decide whether the husband's right to 
his wife’s services had become obsolete and should be abolished, 
whether the wife was now to have an equal right to the services of the 
husband, or whether the historical basis of the right in the husband 
was to be ignored but his right preserved on some other theory. The 
majority of jurisdictions, including Ohio, have adopted the latter 
choice,? while continuing to deny the wife a similar right to her 
husband’s services,? although a few courts have given both equal 
rights.® 

Although it is generally stated that both the husband and wife 
have a right of consortium, the court’s have vigorously denied that 
each is entitled to the same right, in the face of legislation purporting 
to give equal rights to the parties to the marital relation. The only 
possible explanation is that traditions have caused our courts to refuse 
to recognize clearly worded statutes, a phenomenon which is hardly 
a novelty in the law. 

Having established that both parties to the marital relation 
possess a right of consortium of one type or another, additional diffi- 
culties arise as to when each may enforce such a right. 


ALIENATION OF AFFECTIONS 


The action for alienation of affections exists for the purpose of 
protecting the right of consortium from intentional and malicious 
invasion by an outsider. 

The right of consortium which the courts are here protecting is 
the “sentimental” type, ie., the right to affection, companionship, 
exclusive sexual intercourse and comfort. Thus both spouses have an 
equal right, and the courts have been almost unanimous in allowing 
both to bring an action for alienation of affections to protect the 
right.1° 

In order to recover for alienation of affections, some act of re- 





6 8 HoLpswortH, History OF ENGLIsH Law 429 (3rd. ed. 1983) . 

7 3 VERNIER, AMERICAN FAMILY Laws 86 (1935). 

8 Shaweker v. Spinell, 125 Ohio St. 423, 181 N.E. 896 (1932); B. & O. R. Co. v. 
Glenn, 66 Ohio St. 395, 64 N.E. 438 (1902). 

% Eliason v. Draper, 25 Del. 1, 77 Atl. 572 (1910). 

10 Heitmann v. Slee, 43 Ohio App. 302, 182 N.E. 659 (1932); Smith v. Lyon, 
note 5 supra. 
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straint!? or malice’? must be shown. The act must have been in- 
tentional; mere negligence resulting in alienation of affections will not, 
as a general rule, give a right of action.1* When the invasion is shown 
to have been intentional, and where affections were alienated as a 
result, legal malice will be presumed from the knowledge of the in- 
vader that the wayward spouse was married. The theory is that from 
such knowledge — a necessary ingredient to the maintenance of the 
action — a malicious intent may be implied." 

Alienation of affections must have resulted as a consequence of 
the invader’s act. Connivance by one spouse to bring about the third 
person’s invasion of the marital relation will preclude the conniving 
party from maintaining an action. So also where the alienation resulted 
from the neglect, lack of support’® or other improper conduct of the 
plaintiff.1¢ A mere voluntary bestowal of affections on a third party 
without any act inducing such bestowal will not give a cause of action.'7 
It is not essential to the maintenance of the action that the acts com- 
plained of caused an actual separation’® or that adultery has been 
committed, if alienation of affections can be shown.!® Moreover, 2 
divorce procured by the spouse whose rights are alleged to have been 
invaded, subsequent to the acts complained of, will not preclude that 
person from bringing an action for the alienation.?° 

The question of the liability of parents and relatives of a spouse 
for alienation of affections has often arisen, giving the courts a diff- 
cult problem in view of the close and confidential family relationship 
of the parties involved. In general, the courts have applied the same 
rules in this situation as in those where the invader was a stranger to 
the family relationship. Legal malice, however, will rarely be im- 
plied; the intention of the parents must clearly be shown to have been 
to invade the marital relation rather than to protect their child. Where 
the parents have an honest and reasonable belief that it is necessary to 
house and protect their daughter although in fact there is no such 
necessity, they are not liable though the wife’s affections for her 
husband were alienated thereby.?? 


Although the action is commonly spoken of as being one to 





11 Friend v. Thompson, W. 636 (Ohio 1834). 

12 Westlake v. Westlake, note 2 supra. 

18 Lillegren v. Burns Detective Agency, 135 Minn. 60, 160 N.W. 203 (1916). 

14 Stefanicik v. Kuhns, 44 Ohio Op. 288, 96 N.E. (2d) 318 (1950); Booth v. 
Krause, 45 Ohio L. Abs. 43, 65 N.E. (2d) 89 (1946). 

15 Myers v. Raynolds, 3 Ohio N.P. 186, 5 Ohio Dec. 619 (1896). 

16 Smith v. Lamneck, 9 Ohio L.R. 87 (1911). 

17 Bloomer v. Cherry, 5 Ohio L.R. 534 (1907). 

18 Binder v. Buller, 15 Ohio N.P. (N.S.) 394, 27 Ohio Dec. 653 (1914). 

19 Stefanicik v. Kuhns, note 14 supra; Booth v. Krause, note 14 supra. 

20 Heitmann v. Slee, note 10 supra. 

21 Holtz v. Dick, 42 Ohio St. 23, 51 Am. Rep. 791 (1884). 
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protect the right of consortium, it is actually in the nature of com- 
pensation for the loss of and a penalty for the invasion of the right of 
consortium, the harm already having been done by the time the action 
is brought. The Ohio courts have consistently refused beforehand 
protection of the right, by the use of injunctive relief directed against 
the invader, on the quite familiar theories that the injunction would 
be difficult to enforce and that a right of consortium is not a “property” 
right for the protection of which injunctive relief will issue.?? 


CRIMINAL CONVERSATION 


The action for criminal conversation is said to be supplementary 
to that for alienation of affections. Robert A. Brown, in his treatment 
of the subject, states the distinction as follows: ‘““The line between the 
two actions is necessarily somewhat indistinct, but criminal conversa- 
tion is the more definite action. Its defect, which the action for 
alienation of affections corrects, is that a criminal conversation action 
furnishes no adequate protection against many serious injuries to the 
marital relationship which may not involve adultery, or if they do 
involve that offense, also involve an injury to the consortium in other 
respects.”28 Here again, both parties to the marital relation may bring 
the action, the suit being allowed on the basis that, since the Married 
Women’s Acts, each spouse acquires the right to exclusive sexual in- 
tercourse as a fundamental right of the marriage contract, and the 
Acts made this right of the wife enforceable.24 From the language of 
the courts which, like Ohio, allow the action, it is clear that the right 
of consortium involved in this action is of the “sentimental” type. 

The requirements for the maintenance of this action are far less 
stringent than those of the action for alienation of affections. Here, 
the invader need have had no knowledge that his adulterous partner 
was married, nor need he have been the moving party to the adulterous 
relations. No alienation of affections need have resulted, as the action 
is based wholly upon the act of adultery in violation of the other 
spouse’s exclusive right to sexual intercourse.?5 


PERSONAL INyuRY TO A SPOUSE 


At common law, as we have already seen, no right of consortium 
was recognized in the wife, and she could not maintain an action for 





22 Snedaker v. King, 111 Ohio St. 225, 145 N.E. 15 (1924). 

23 82 Univ. Pa. L. Rev. 474 (1934). 

24 Smith v. Lyon, note 5 supra. 

25 Baltrunas v. Baubles, 28 Ohio App. 104, 154 N.E. 747 (1926). 
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the loss of her husband’s consortium where he had suffered personal 
injuries caused either by negligent or wilful acts. Only the husband 
could maintain such an action where his wife had been injured.?¢ 


After the Married Women’s Acts, however, removing the common 
law disabilities of the wife, we have seen that the wife was granted a 
right of action for alienation of affections and criminal conversation to 
protect her newly acquired “sentimental” type of consortium; while 
the husband is entitled to protection of both the “sentimental” type 
and the “services” type of consortium. It would seem that the wife 
should at least be entitled to the protection of her admittedly inferior 
right of consortium in all instances where that right has been injured, 
but such has not been the case, and the wife here again suffers an in- 
equality. The courts have consistently denied the wife a remedy where 
the loss of consortium was due to a negligent injury to her husband.?? 
By the great weight of authority the wife is said to have no remedy for 
such injuries to her husband, although the husband’s right of action 
for negligent injury to his wife was early recognized.?* This denial of 
an equal right of action has been almost universally condemned by 
legal writers.2® The incongruity of the situation is aptly presented 
by Vernier who states, “The majority view which thus gives the 
husband an action for a negligent injury to the wife, yet which denies 
a similar action to her, is logically inconsistent in view of the equality 
of married women.’’° 


The various theories advanced by the courts in following such a 
divergent path can be reduced to the following: (1) No statute gives 
the wife a cause of action; (2) the injury is one for which the husband 
can sue; (3) the injury is remote and inconsequential to the wife, and 
(4) the injury to the wife is indirect and so not compensable. It is 
submitted that each of these reasons for denying the wife an action is 
an equally good reason for denying the husband such an action where 
the wife has suffered negligent injury. But still a double standard 
continues. 


Hope for an éarly rectification of this inequality has been created 
by a few scattered cases giving the wife an equal right with her husband 
for loss of consortium due to a negligent injury.3! In Ohio, only one 
case has been found giving the wife such an action, a decision of the 
Cincinnati Superior Court in 1913.82 The Supreme Court has, how- 





6 Westlake v. Westlake, note 2 supra. 
Smith v. Nicholas Bldg. Co. note 1 supra. 
B. & O. R. Co. v. Glenn, note 8 supra. 
9 Prosser, Torts 948 (Ist. ed 1941). 
80 3 VERNIFR, AMERICAN FAMILY Laws 86 (1935). 
31 Hitaffer v. Argonne Co., 183 F. 2d. 811 (D.C. 1950). 
32 Griffen v. Cincinnati Realty Co., 27 Ohio Dec. 585, 15 Ohio N.P. (N.S.) 123 
(1913). 


an 


te t bt & 
= 











— 


vs £8 © © QO Ro ow 








89 





1952] COMMENTS 


ever, subsequently adhered to the majority view.*% 

Ohio has afforded the wife as well as the husband an action for loss 
of consortium where the injury was caused by wilful act. Thus, the 
wife may maintain an action against one who sells her husband 
morphine against her protests** or for unlawfully supplying her 
husband with intoxicating liquors.*® 


CONCLUSION 


The unsatisfactory state of the law concerning the right of con- 
sortium and its enforcement, brough about by illogical and unequal 
rights in the parties to the marital relation, plus the evils of excessive 
verdicts, coercive settlements and unfounded actions, have caused 
many states to legislate away rights of action to protect the right of 
consortium. Ohio has not yet done so, although bills providing for the 
abolishment of so-called “heart balm” suits, including alienation of 
affections and criminal conversation, have been before the General 
Assembly. Yet with all the contradictions and illogical results 
achieved by the courts in their seemingly groping attempt to give a 
right of consortium to each of the spouses and to protect that right 
from invasion by outsiders, it is still entirely possible that the right 
and the remedies provided to protect it warrant all their troublesome 
features by reason of their effect in discouraging the intentional break- 
ing up of the marital relation by strangers to it. A device of any value 
whatsoever in protecting the home and the family unit from all too 
common disorganization should, today, be carefully examined before 
it is discarded, whatever faults it may contain. 


C. William Malone. 








83 Smith v. Nicholas Bldg. Co., note 1 supra. 
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36 House Bill No. 186, 93rd General Assembly of Ohio (1939); Senate Bill No. 
192, House Bill Nos. 123, 170, 91st General Assembly of Ohio (1935) . 








Torts — Actions Between Husband And Wife 


“Whether a man has laid open his wife’s head with a bludgeon, 
put out her eye, broken her arm, or poisoned her body, he is no 
longer exempt from liability to her on the ground that he vowed at 
the alter to ‘love, cherish, and protect’ her. We have progressed that 
far in civilization and justice.”! The purpose of this comment is to 
examine whether we have in fact “progressed that far.” 


The inability of husband and wife to sue each other for a tort 
arose out of the common law doctrine of legal identity. This doctrine 
made it impossible for one spouse to be civilly liable to the other for 
an act which would be a tort in the absence of the marital relationship. 
The basis for the doctrine is obscure, although several sources have 
been suggested. Among these is the natural law concept of the family 
as a unit of government with the husband, physically the stronger, as 
the head; another is the organization of the feudal system; and a third 
is the position of the pater-familias in the Roman law.? Whatever its 
origin, by the eighteenth century courts of equity had established an 
inroad in the doctrine by giving the wife a separate equitable estate. 
This development was followed by a wave of legislation in the nine- 
teenth century known as the Married Women’s Property Acts, or 
Emancipation Acts, which were intended, primarily, to secure to a 
married woman a separate legal estate. The question of the ability of 
husband and wife to sue each other today depends considerably upon 
the judicial interpretation of the Married Women’s Act in the parti- 
cular jurisdiction, in respect to its effect upon the common law. In 
twenty-one jurisdictions individual legislation permits designated 
actions between husband and wife.‘ 


Prior to 1910 the courts of this country had generally sustained 
the right of a wife to sue her husband for torts against her separate 
property.’ The early decisions reflect a considerable distrust for such 
an innovation in the relation of husband and wife, but since the 
Married Women’s Acts were, in general, expressly designed to give the 
married woman a separate legal estate, with the rights and duties 
necessary to its maintenance, the majority of courts have tended to 
permit such actions. For example, it has been held that the wife can 
maintain an action against her husband for the conversion of her 





1 Crowell v. Crowell, 180 N. C. 516, 105 S. E. 206 (1921). 

2 Bryce, Stupies IN HistorY AND JURISPRUDENCE 819 (2nd ed. 1901). 

8 McGurdy, Torts in Domestic Relation in selected essays on family law 396 
(1950) . 

4 VeRNIER, AMERICAN FAMILY Laws § 180 (1938). 

5 Note, 26 Cor. L. Rev. (1926); Comment, 4 Forp. L. Rev. 475 (1935). 
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separate property,® for ejectment to recover possession of her separate 
estate,? or for replevin.§ Actions by the husband have been much 
rarer but the same result has been reached, as in the case of a suit 
by the husband against his wife for conversion of his personal 
property.® The courts, however, that had passed upon the right to sue 
the spouse for a personal tort had denied the existence of such a right.?° 
These decisions merely followed the general rule that in the absence 
of express statutory permission there existed no such right of action. 


In 1910 a majority of the United States Supreme Court construed 
the Married Women’s Act of the District of Columbia"! in the case of 
Thompson v. Thompson,!” and arrived at a decision in accord with 
the existing authority by holding that such a right did not exist. Since 
that time the weight of authority has continued to recognize the com- 
mon law disability of husband and wife to maintain personal tort 
actions against each other.'* Nevertheless, opposition to this position 
was not long in coming. Scarcely four years from the time of the 
opinion in the Thompson case, the Supreme Court of Connecticut 
made the doctrine of the dissenting justices the basis of a direct hold- 
ing in favor of such an action.'* By 1926 several courts had adopted the 
minority position, including the Supreme Court of Wisconsin,’® and 





6 Eshom, c. Eshom, 18 Ariz. 170, 157 P. 974 (1916); Walker v. Walker, 215 Ky. 
154, 284 S.W. 1042 (1926); Carpenter v. Carpenter, 154 Mich. 100, 117 N.W. 
598 (1908). 

7 McDuff v. McDuff, 45 Cal. App. 53, 187 P. 37 (1919); Goodwin v. Goodwin, 
172 Misc. 118, 13 N.Y.S. 2d 894 (1939); Humphreys v. Strong, 141 Va. 146, 126 S.E. 
194 (1925). ; 

8 Bruner v. Hart, 178 Okla. 222, 62 P. 2d 513 (1936); Notes v. Snyder, 4 F. 2d 
426, (D. C. Cir. 1923), 41 A. L. R. 1052. 

9 Eddleman v. Eddleman, 183 Ga. 766, 189 S.E. 833 (1937). 

10 Bandfield v. Bandfield, 117 Mich. 80, 75 N.W. 287 (1899); Strom v. Strom, 
98 Minn. 427, 107 N.W. 1047 (1906) . 

11 D.C. Cope § 43 (1929). 

12 218 U. S. 611 (1910), Justices Harlan, Holmes, and Hughes dissented. 

18 Thompson v. Thompson, note 12 supra; Ewald v. Lane, 104 F. 2d 222 (D.C. 
Cir. 1939) ; Cubbison v. Cubbison, 73 Cal. App. 2d 437, 166 P. 2d 387 (1946) ; Car- 
michael v. Carmichael, 53 Ga. App. 663, 187 S.E. 116 (1936); Broaddus v. Wilken- 
son, 281 Ky. 601, 136 S.W. 2d 1052 (1940); Harvey v. New Amsterdam Casualty Co., 
6 So. 2d 744 (La. Ct. of App. 1942); Anthony v. Anthony, 135 Me. 54, 188 A. 724 
(1937) ; Callow v. Thomas, $22 Mass. 550, 78 N.E. 2d 637 (1948); Kircher v. Kircher, 
288 Mich. 669, 286 N.W. 120 (1939); Keralis v. Keralis, 213 Minn. 31, 4 N.W. 2d 632 
(1942) ; Scales v. Scales, 168 Miss. 439, 151 So. 551 (1934); Lang v. Lang, 24 N.J. Misc. 
26, 45 A. 2d 822 (1946); Tanno v. Elby, 78 Ohio App. 21, 68 N.E. 2d 813 (1946); 
Fisher v. Diehl, 156 Pa. Super Ct. 476, 40 A. 2d 912 (1945); Lunt v. Lunt, 121 S.W. 
2d 445 (Tex. Civ. App. 1938); Comstock v. Comstock, 106 Vt. 50, 169 A. 903 (1934) ; 
Staets v. Co-Operative Transit Co., 125 W. Va. 473, 24 S.E. 2d 916 (1943); McKinney 
v. McKinney, 59 Wy. 204, 135 P. 2d 940 (1943). 

14 Brown v. Brown, 88 Conn. 42, 89 A. 889 (1914); reaffirmed in Bushnell v. 
Bushnell, 103 Conn. 583, 131 A. 432, 44 A.L.R. 794 (1925). 

15 Wait v. Wait, 191 Wis. 202, 209 N.W. 475, 48 A.L.R. 276 (1926). 
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this tendency has continued to grow. In 1937 New York amended its 
laws to provide for such an action,!® and North Carolina,'* Okla- 
homa,!8 and South Dakota!® now also permit such action. In fairness 
it must be said that in North Carolina and South Dakota, as in New 
York, such actions are permitted as a result of legislative action. 

When we examine the opinions of several jurisdictions that are 
cited as comprising the weight of authority, it becomes evident that 
several of them can be given very little weight. For example in 
Louisiana, New Jersey, Texas, and Vermont the statutes dealing with 
the rights of married women either expressly forbid such actions or 
expressly allow only actions between spouses concerning property 
rights.2° In Kentucky, Maine, Massachusetts, and West Virginia the 
legal status of husband and wife still retains many of its common law 
disabilities including the right to contract with each other.*! In Mis- 
souri the purposes for which a woman is considered a femme sole are 
expressly limited by statute.? California recognizes the common law 
disability of the wife in the matter of litigation against the husband 
with an exception in the case of actions affecting property when she is 
separated from her husband.?8 The weight to be given to the decisions 
comprising the majority position is further weakened by strong dis- 
senting opinions and the doubts which others openly express as to 
the soundness of their decisions.?+ 

In the case of Phillips et. al. v. Graves et. al.,25 decided in 1870, 
the Ohio Supreme Court enunciated the common law doctrine of the 
legal identity of husband and wife. This doctrine was modified by 
legislative action on March 19, 1887, by the enactment of the Ohio 
Married Women’s Act.2® This Act provides that neither the husband 
nor the wife has any interest in the property of the other, that either 
may contract as though unmarried, and that either may take, hold 
or dispose of property as though unmarried. Since that time the 
Ohio courts have aligned themselves with the majority of jurisdictions 
by refusing to permit the husband or wife to bring an action for a 





16 N.Y. Dom. REL. Law § 57 (1939); Stouborough v. Preferred Accident Ins. Co., 
180 Misc. 339, 40 N.Y.S: 2d 480 (1943), aff'd, 292 N.Y. 154, 54 N.E. 2d 342 (1944). 

17 Alberts v. Alberts, 217 N.C. 443, 8 S.E. 2d 523 (1940). 

18 Courtney v. Courtney, 184 Okla. 395, 87 P. 2d 660 (1939). 

19 Scotvold v. Scotvold, 68 S.D. 53, 298 N.W. 266 (1941). 

20 Comment, 4 Forp. L. Rev. 475 (1935). 

21 See note 3 supra. 

22 Mo. Stat. Ann. § 2998; Rogers v. Rogers, 265 Mo. 200, 177 S.W. 382 (1917). 

23 Dunbar v. San Francisco - Oakland Terminal Rys., 54 Cal. App. 15, 201 
Pac. 330 (1921). 

24 Sykes v. Speer, 112 S.W. 422 (Tex. Civ. App. 1908); Thompson v. Thompson, 
note 12 supra. 

25 20 Ohio St. 371 (1870); see also Glidden, Murphin and Co. v. Taylor, 16 
Ohio St. 517 (1866) ; Levi v. Earl, 30 Ohio St. 163 (1876). 
26 Ono GEN. Cope §§ 8002-1 to 8002-8, inclusive. 
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personal tort against each other. On the other hand, Ohio's position 
on their ability to sue each other for a property tort is rather vague. 


In 1912 the Ohio Supreme Court decided the case of State of Ohio 
v. Phillips?™ which, although a criminal action based on a property 
tort, has been cited in later decisions to support the position that 
question was presented as to whether a wife could be convicted of 
larceny for the conversion of personal property belonging to her 
husband. The state contended that by virtue of Sections 7995 to 8004, 
inclusive, of the Ohio General Code,?* the common law identity of 
husband and wife had been abrogated, and that the wife was therefore 
liable to prosecution. The court applied the canon that statutes in 
derrogation of the common law must be strictly construed, saying, “An 
intention of the legislature to abolish an established rule of the 
common law .. . must clearly and unmistakably appear,” and held that 
such an action could not be maintained. On its facts, this case seems 
to have little bearing on the problem of tort liability, and, indeed, the 
case has been distinguished by two later cases which have held it not 
controlling where the husband and wife have separated.?® The case, 
however, is important in this discussion because of dictum in the de- 
cision to the effect that the peace and sanctity of the home and family 
are the ultimate reason for the common law rule, and that if such an 
action (criminal) were permitted it would also authorize a husband 
or wife to maintain a civil action against the other for personal torts. 


This language has been quoted with approval by the Ohio courts. In 
Finn v. Finn®® a wife brought an action against her husband to re- 
cover damages for personal injuries sustained by his alleged negligence 
in the operation of the family car. The Court quoted with approval 
the language in the Phillips case and stated that while the common 
law unity of husband and wife no longer exists there remains a unity 
of interest in the establishment of the home. The court added that 
“It would seem that any policy that may add to the causes for dissen- 
tion between husband and wife would be of doubtful benefit.” A 
similar fact situation was present in the case of Leonardi v. Leonardi.3* 
The court reached the same conclusion as in the Finn case, but with- 
out mentioning that decision. The wife, plaintiff in the action, called 
attention to Section 11245 of the Ohio General Code providing that 
“A married woman shall sue and be sued as if she were unmarried, and 
her husband be joined with her only when the cause of action is in 
favor of or against both.” The court considered this Section and 





27 85 Ohio St. 317, 97 N.E. 976 (1912). 
28 See note 26 supra for present statutory references. 
29 Frazier v. The State of Ohio, 16 Ohio App. 9 (1922); Milwaukee Mechanics’ 
Ins. Co. v. Hefferman, 121 Ohio St. 499, 169 N.E. 573 (1929). 
80 19 Ohio App. 302 (1924). 
81 21 Ohio App. 110, 153 N.E. 93 (1925). 
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Sections 7995 to 8004, inclusive, of the Ohio General Code®? and con- 
cluded that these Sections did not enlarge the right of action of either 
the husband or the wife against the other for personal wrongs. This 
court also quoted with approval the language of the Phillips case. In 
addition the court, stated “To give either the husband or wife the 
right to sue the other for injury sustained by reason of a negligent 
act would strike at the very heart of the peaceable domestic relation of 
the husband and wife and, further, at the happiness of the family.” 
Metropolitan Life Ins. v. Huff cited both the preceding cases as 
authority for the proposition that a wife cannot maintain a personal 
tort action against her husband. 

On the question of the wife’s right of action against her former 
husband for a tort committed prior to the marriage, Ohio has again 
refused to permit such an action.®4 In the later case of Lanno v. Elby*® 
the court held that even when the injury was received and the action 
commenced prior to the marriage and an antenuptial agreement was 
entered into purporting to give to the wife the right to maintain the 
action after marriage, that the marriage destroyed the wife’s right of 
action. 

Ohio’s position on the question of the right of the husband or 
wife to sue each other for a tort affecting their separate property is not 
clearly established, since there is a dearth of cases upon this subject. 
In Shafer v. Shafer®* the court held that Sections 7998, 7999, and 8001 
of the Ohio General Code®’ effected a complete emancipation of the 
wife except as limited by such statutes, and that the wife could main- 
tain as action for partition of real estate against her husband. In 1949, 
in the case of Madget v. Madget,3* the court was faced with the ques- 
tion as to whether the incapacity of the husband to sue his wife at 
common law has survived the Ohio Married Women’s Act and prevents 
him from maintaining an action against his wife upon a cause of action 
involving property rights. The court concluded that there was no case 
in Ohio denying the right of the husband to maintain an action to 
recover his property or to seek damages for its conversion. Ohio 
Jurisprudence states that there is no statutory right for either spouse 
to sue the other for an injury to property and cites Finn v. Finn as 
authority.8® While it is true that a statement to that effect appears in 
the case, it is mere dictum. The court turned to an examination of the 
holdings in other jurisdictions and concluded that, while some con- 





82 See note 26 supra for present statutory references. 

83 48 Ohio App. 412, 194 N.E. 429 (1933). 

84 Wirrig V. Harter, 29 Ohio L. Abs. 587 (1939). 

85 78 Ohio App. 21, 68 N.E. 2d 813 (1946). 

86 30 Ohio App. 298, 163 N.E. 507 (1928). 

37 Present statutory references are OH10 GEN. Cope §§ 8002-4, 8002-5, and 8002-7. 
88 85 Ohio App. 18, 87 N.E. 2d 918 (1949). 

89 21 Ohio Jur. 502. 
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flict exists, the weight of authority is in support of the allowance of 
such actions. The court chose to follow the weight of authority and 
held that, since the Ohio Married Women’s Act permits the spouses to 
hold property free from the common-law disabilities, the husband 
could maintain the tort action of conversion against his wife. If the 
Ohio courts choose to follow the reasoning of this case, the way is 
open to permit any of the various tort actions affecting property be- 
tween spouses. 


Ohio and the majority of jurisdictions have promulgated four 
chief reasons for refusing an action between spouses arising out of a 
tort. The first of these is statutory interpretation, the maxim generally 
applied being that statutes in derrogation of the common law should 
be strictly construed. The second reason advanced is that the wife, or 
husband, has other adequate remedies available to her, namely di- 
vorce or criminal! proceedings. The third reason is that the allowance 
of such suits would open new avenues for fraud and collusion. The 
fourth and the most frequently quoted reason is that such actions are 
against public policy because they tend to bring about the dissolution 
of the marriage relationship. Very few, if any, decisions are based upon 
any single one of the above reasons but rely on several or all of them 
in justifying their position. An example of this can be seen in the 
case of Thompson v. Thompson*® in which can be found the first, 
second, and fourth of the above reasons. 

Let us examine the relative merit of these reasons. The maxim 
that statutes in derrogation of the common law should be strictly con- 
strued merits little consideration. The courts tend to fall back upon 
this maxim not because of any intrinsic value which it has, but as a 
justification for reaching a result influenced by the courts underlying 
conception of the marriage relationship. The argument that the wife 
has sufficient remedy in divorce actions and criminal proceedings 
merits as little consideration. These actions may be adequate to pre- 
vent future wrongs, but they afford no compensation for past in- 
juries and in many instances, such as negligence, afford no remedy at 
all. With regard to the danger of fraud and collusion, it has been as- 
serted that such a policy would subject insurance companies to numer- 
ous fraudulent claims.*! A person pays for insurance to indemnify any 
person whom he injures by his negligent conduct, and it is sufficiently 
easy, if desired, to except the husband or wife from the contract of 
insurance.*? The fourth justification that tort actions between husband 
and wife are against public policy appears more often than any of the 
other three. It is said that such actions would disturb the domestic 
tranquility of the marriage relationship, but it is difficult to see why 





40 Note 12 supra. 
41 Harvey v. Harvey, 239 Mich. 142, 214 N.W. 305 (1927). 
42 Note, 4 Wis. L. Rev. 37 (1926). 
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the allowance of tort action would disturb domestic tranquility to any 
greater extent than the divorce actions or criminal proceedings which 
are suggested as alternative remedies.** If such a reason is accepted, 
however, it is difficult to understand why such actions are refused even 
after a divorce. Another apparently unanswered question, which might 
be asked, is why the allowance of actions for personal injuries will 
result in any greater domestic disturbance than do actions for injuries 
to property, which are generally allowed. 

What then is a possible solution? The best would seem to be that 
of permitting tort actions between husband and wife both in respect 
to property and personal injuries, but with limitations due to the 
relationship of the parties.44 Husband and wife do not act toward 
each other as total strangers and to treat them as such is to take a 
position as unreasonable as the common law doctrine of indentity of 
husband and wife. For this reason the marriage status should create a 
presumption of consent to many acts which would be torts if committed 
against a third person. The extent of this distinction can only be 
determined by the common denominator of so many legal concepts, 
time and experience. 


Earl R. Miller. 





48 Note, 26 Cor. L. Rev. 895 (1926); Comment, 26 Int. L. Rev. 89 (1931). 
44 See note 3 supra. 




















The “Enoch Arden” And Related Problems 


The “Enoch Arden” situation, although deriving its name from 
a romantic fiction, has become a practical problem in the family life 
of our civilization today. The situation arises under the following 
circumstances: A man and a woman have married and after maintain- 
ing that relationship for a period of time, one of the spouses disappears 
and is not heard of for a number of years. The remaining spouse not 
only faces social discomfort, but is also involved in serious legal 
problems, the foremost being the problem of remarriage. This com- 
ment is an attempt to deal with the various legal ramifications of the 
“Enoch Arden” situation, with special emphasis on Ohio law. 

When an “Enoch Arden” situation arises, the first question is can 
the remaining spouse break the bonds of the first marriage and thus 
be free to remarry? In those states that allow divorce on the ground 
of desertion, the remaining spouse may, after the required period of 
time, seek a divorce on this ground. Ohio permits divorce on the 
ground of desertion, and the period of time required is one year.’ 
With the first marriage legally dissolved, the deserted spouse need have 
no fear of the “Enoch Arden” returning and disrupting any new 
marital status which may have been assumed. 

The more serious problems arise when the deserted spouse either 
cannot or does not have the first marriage legally dissolved, but never- 
theless remarries. In those jurisdictions which do not recognize de- 
sertion as a ground for divorce, the deserted spouse cannot legally 
dissolve the marriage, unless, of course, other grounds independent of 
the desertion exist. Even in those jurisdictions which permit divorce 
for desertion, the fear and ignorance of legal proceedings plus the 
easily held belief that the absent spouse is dead often lead to a re- 
marriage with no attempt to dissolve the ties of the former marriage. 
The courts then must decide whether to uphold the remarriage. 

At common law, courts uniformly held that a marriage by one 
already legally married was void.2 This rule was not altered by the 
fact that one spouse to the first marriage had been unexplainedly ab- 
sent when the second marriage was consumated.’ This strict rule re- 
sulted in great hardship, for after family disruption it is unfair to 
restrict the remaining spouse to thoughts of the former marriage, with 
no hope of entering into a new marital relationship secure from 
attack. Consequently, both the courts and the legislatures have at- 
tempted to modify the strict common law rule in its application to the 
“Enoch Arden” situation. 





1 Onto GEN. Cope § 8003-1. 

2 Glass v. Glass, 114 Mass. 563, 84 A.L.R. 508 (1874); MADDEN, PERSONS AND 
Domestic RELATIONS 39 (1931). 

8 Matter of Kutter, 79 Misc. 74, 39 N.Y. Supp. 693 (1913). 


97 








98 OHIO STATE LAW JOURNAL [Vol. 13 


The common law rule voiding the second marriage was based 
partly on a presumption that the absentee spouse was still alive. To 
modify the harsh result in the “Enoch Arden” situation, the courts 
began to impose a legal presumption of death after a certain period of 
unexplained absence. Most states, including Ohio, adopted a seven 
year period. Ohio adopted the rule as early as 1857 in the case of 
Rice v. Lumley® and still follows it. Aided by this presumption, the 
abandoned spouse may remarry and suffer no legal consequences, pro- 
vided the “Enoch Arden” remains absent. The presumption may be 
rebutted, however, by a showing that the absentee spouse was alive 
when the second marriage occurred. When this is shown, the second 
marriage will be declared void ab initio.* Illustrative of this is the 
Ohio case of Fultz v. Fultz? where the Court said: ““This (the presump- 
tion) may be true but it is still only a presumption and cannot prevail 
against the fact that he is still alive... .” 


When the absentee spouse returns, the courts are powerless to aid 
the abandoned spouse who has remarried. The legislatures in some 
jurisdictions have attempted to remedy this situation by statute. Some 
states make the second marriage voidable, rather than void, when the 
absentee spouse returns.§ Other states make the second marriage valid 
if entered into subsequent to a certain period of time after the de- 
sertion.? New York’s attempt to cope with the situation is typical. 
There the first statute stated: “A marriage is absolutely void if con- 
tracted by a person whose husband or wife by a former marriage is 
living unless . . . such former husband or wife has absented himself or 
herself for five successive years then last past without being known to 
such person to be living during that time.”!° This statute was later 
changed, and, instead of having the second marriage voidable, it was 
declared void unless the remaining spouse had obtained a Court dis- 
solution of the first marriage on the ground of unexplained absence 
for five years.'! Under this Statute, if the party remarries after a court 
order dissolving the first marriage, the second marriage is valid even 
though the absentee spouse later returns; but if no order of dissolution 
is obtained, the remarriage is not voidable but void.!2 Ohio has not 
attempted to modify the common law rule, and a return of the “Enoch 





4 Barsan v. Mulligan, 191 N.Y. 306, 84 N.E. 75 (1908); Davie v. Briggs, 97 U.S. 
628, 24 L. Ed. 1086 (1878); Maley v. Pa. R.R. Co., 258 Pa. 73, 101 A. 911 (1917). 

5 10 Ohio St. 596. 

6 Glass v. Glass, 114 Mass. 563, 84 A.L.R. 503 (1874). 

7 9 Ohio N.P. (N.S.) 593, 21 Ohio Dec. 159 (1910). 

8 Cauir. Civ. Cope § 61; WiLLtAMs TENN. Cope 1938 § 8439. 

9 La. Rev. Civ. Cope, Art. 80; Ark. Stats. (1947) § 9024. 

10 N. Y. Domestic RELATIONS Laws §6. 

11 L, 1922, Cr. 279, March 25, 1922. 

12 Anonymous v. Anonymous, 186 Misc. 772, 62 N.Y.S. 2d 130 (1940); See text 
discussion of New York Enoch Arden Statutes, Comment, 6 BRookLyn L. Rev. 423. 
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Arden” voids the second marriage.’* 

In states such as Ohio which have not modified the common law 
rule by statute, the use of the presumption of death after seven years 
of unexplained absence involves the collateral problem of the burden 
of proof. When there is an attempt to rebut the presumption, who 
should bear the burden of proving that the absentee spouse was dead 
or alive at the time of the second marriage? This problem arose in the 
Ohio case of McHenry v. McHenry,'* where the defendant in a divorce 
action instituted by his wife filed a cross-petition claiming that the 
plaintiff had a husband living and therefore the marriage between the 
plaintiff and the defendant was a nullity. The plaintiff claimed that the 
legal presumption of death after seven years absence placed the burden 
on the defendant to show that the plaintiff's first husband was still 
alive. Although the Court did not need to answer the contention, 
since they found that in fact “seven years had not elapsed at the time 
of her marriage to defendant,” the Court nevertheless went on to say 
that even had the seven year period elapsed, the presumption of death 
would not arise in this case for the reason given in a former Ohio 
case,15 that “The rule that an absentee who has not been heard of for 
seven years is presumed to be dead is subject to limitations, and cir- 
cumstances may be such that no presumption of death will arise. 
Where the failure of an absentee to communicate with his friends is 
satisfactorily accounted for on some other hypothesis than that of 
death, the presumption of death resulting from his absence, unheard 
of for seven years, does not arise.”” The Court went on to say that not 
only did no presumption of death arise, but there was a presumption 
that the status of the parties to the first marriage continues which must 
be rebutted by the party (here the plaintiff wife) claiming the validity 
of the second marriage. As authority for this, the Court cited the 
Supreme Court case of Industrial Commission of Ohio v. Dell,'® de- 
cided the previous year. In the Dell case, one of the parties had entered 
into two marriages and the record was silent as to whether or not the 
first marriage had ever been dissolved. The Court held that it would 
be more reasonable to place on the party claiming the validity of the 
second marriage the burden of overcoming the presumption that the 
first marriage continues. The Court recognized that when two mar- 
riages by the same person are shown to exist, two legal presumptions 
conflict; the presumption that a marriage once shown to exist (re- 
ferring to the first one) is presumed to continue,!? and the presump- 
tion that a marriage once shown to exist (referring to the second one) 





13 26 Ohio Jur. 68. 

14 19 Ohio App. 187 (1923). 

15 Curry, Trustee v. Pierot, 12 Ohio App. 506 (1920). 
16 104 Ohio St. 389, 135 N.E 669 (1922). 

17 18 R.CLL. 416. 
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is presumed to be valid.!8 By their decision, the Court gave priority 
to the first presumption, even while recognizing that this was contrary 
to the weight of authority, which, by holding that the second pre- 
sumption, prevails, places on the party claiming the invalidity of the 
second marriage the burden of overcoming the presumption that the 
first marriage had been dissolved.!® 


Although the position of the Supreme Court in the Dell case was 
consistent with previous holdings in Ohio,?° and is supposedly still the 
law,?! later cases have raised some doubt. Five years after the Dell case, 
a Court of Appeals expressly adopted the majority view in the case 
of Machransky v. Machransky,?* stating: ““The presumption . . . is that 
the former marriage has been legally dissolved, and the burden that it 
has not rests upon the party seeking to impeach the last marriage.” 
Ohio Jurisprudence attaches no significance to this case, limiting it to 
its facts, that it was a marriage performed in a foreign country after a 
questionable divorce from the former spouse.?* Since the Court in the 
Machransky case actually quoted from Ruling Case Law which sets 
forth the majority position?* and made no attempt to limit the rule to 
the facts in the particular case, the view of Ohio Jurisprudence is 
hardly tenable. Further significance was added to the Machransky case 
in 1946 by another Court of Appeals decision which also distinguished 
the Dell case and stated: “It must be conceded also that the great 
weight of authority is contrary to this holding (in the Dell case), even 
upon the facts that were then before the court.”?5 This Court too 
repeated the majority rule quoted in the Machransky case. Since there 
has been no Supreme Court decision on the point since these two 
modifying Court of Appeals cases, it remains to be seen whether or 
not the Supreme Court will abandon the minority position of the Dell 
case and adopt the majority view. 


In general, two solutions for the “Enoch Arden” problem have 
been attempted. Some jurisdictions have smoothed the way for the 
abandoned spouse by statute, for example New York. In addition, the 
majority of jurisdictions invoke the presumption that the second 
marriage is valid and that the former marriage has been terminated.?® 





18 Ibid. 

19 18 R.C.L. 428, 26 Ohio Jur. 77. 

20 Smith v. Smith, 5 Ohio St. 32 (1855); Evans v. Reynolds, 82 Ohio St. 163 
(1877); Heath v. Heath, 25 Ohio N.P. (N.S.) 123, 14 A.L.R. 2d 33 (1924). 

21 In re Zemmick’s Estate, 49 Ohio L. Abs. 353, 76 N. E. 2d 902 (1946); 26 
Ohio Jur. 77. 

22 $1 Ohio App. 482, 166 N. E. 423 (1927). 

23 26 Ohio Jur. 78, 79. 

24 18 R.CLL. 417. 

25 Olijan v. Lubin, 38 Ohio L. Abs. 393, 50 N. E. 2d 264 (1943), aff'd without 
Opinion on this particular point, 148 Ohio St. 417, 55 N. E. 2d 658 (1944). 
26 See note 19, suPRA. 
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Ohio has done neither, if the Dell case is still controlling. As a result, 
in Ohio, the abandoned spouse cannot safely enter into a new family 
relationship without waiting at least seven years. If a marriage 
entered into before that period is attacked, no presumptions arise in 
favor of it, and the burden of upholding the second marriage falls 
upon the abandoned spouse. Furthermore, if the abandoned spouse 
patiently waits for seven years and then enters into a new family 
pattern, if the “Enoch Arden” returns that new family pattern will be 
declared a nullity. Such uncertainty is to be deplored in a State as 
progressive as Ohio. Since case law is apt to be slow and awkward, the 
matter should be resolved by the legislature. 

Another problem involved in the “Enoch Arden” situation is the 
possibility of a bigamy prosecution. Because many remarriages have 
been entered into in good faith, both parties believing the absentee 
spouse to be dead, a criminal prosecution for bigamy seems unjust. For 
this reason, bigamy statutes in many states contain a provision to the 
effect that the statute shall not apply to a person whose former spouse 
has ben absent and unheard of for a stated period of time.27 In Ohio 
the period is five years.28 Because the statutes and case law on this 
phase of the “Enoch Arden” situation are much in conformity in the 
various jurisdictions, a review of the Ohio law will illustrate the 
general pattern. 

In Stanglein v. State?® the Ohio Supreme Court set forth the 
procedural rule that the bigamy indictment need not allege facts show- 
ing the five-year exception to be inapplicable to the defendant, but 
rather that it is incumbent on the defendant to show that he comes 
within the exception by proof that the former spouse had absented 
himself or herself for the statutory period, and that the defendant had 
no knowledge that the absentee spouse was alive within that time. A 
later case stated that once the defendant shows that the deserting 
spouse was continually absent during the five-year period, the de- 
fendant is not required to show the exercise of due diligence to ascer- 
tain the whereabouts of the absentee spouse.8° The Court reached this 
result by reasoning that although generally, in Ohio, a mistake of fact 
to be a defense to a crime must have been made both in good faith and 
with the exercise of due care, the Ohio legislature had placed the five- 
year exception in the bigamy statute with no mention of due care, and 
so had “intended to and did leave the general defense available during 
the first five years’ separation, but established a milder rule, more 
favorable to the accused, available after five years separation.” In 
pursuing this line of reasoning, the Court was influenced by the case 





27 VERNIER, AMERICAN FAMILY Laws (Vol. 1, 1931). 

28 Onto Gen. Cope § 18022. 

29 17 Ohio St. 453 (1867). 

80 Harns v. State, 16 Ohio C. C. (N.S.) 433, 31 Ohio C. D. 615 (1906). 
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of State v. Stank®! where the Court had held that an innocent mistake, 
resulting in an honest belief that a former spouse was validly divorced, 
is a defense to an accused who has exercised reasonable diligence. Ohio 
Jurisprudence voices the opinion®? that the Stank case is not only con- 
trary to the weight of authority,8* but is difficult to reconcile with an 
earlier Ohio Supreme Court decision** which held that a foreign 
divorce decree which is void in Ohio is no defense to a bigamy 
prosecution in Ohio. Although on the surface the Stank case seems out 
of line with this Supreme Court decision, that decision might be 
limited to its facts and so not be applicable where the accused thought 
the former spouse dead and not merely divorced. In Harms v. State*® 
the Court held that the five-year exception is not a defense to the 
spouse who deserted without just cause. 

Ohio’s position as to the burden of proof for the five-year ex- 
ception is supposed to have been stated in Hanley v. State,3* where a 
Circuit Court ruled that the state is not bound to prove that the de- 
fendant and his first wife were not divorced, the burden of proving the 
disolution of the first marriage being on the defendant. In its dictum, 
however, the Court said: “If she (the former spouse) had been absent 
or unheard of for any period of time, it is quite likely the burden 
would devolve upon the state to show that she was alive—especially if 
she had been absent and unheard of for seven years, when a presump- 
tion, of course, would arise that she was dead.” It is uncertain whether 
the Court meant by this that an unexplained absence raises a pre- 
sumption of death before seven years, a position not accepted in 
Ohio;87 and also whether, after a period of unexplained absence of 
the former spouse, the burden of proving the dissolution of the first 
marriage would fall on the party claiming the invalidity of the second 
marriage, a view followed by the majority of courts but one supposedly 
not accepted in Ohio.*® This dictum has never been explained or 
distinguished by any subsequent decisions, and could well be made the 
basis for arguing that the majority position had been accepted by the 
Court. 


When a spouse deserted by an “Enoch Arden” remarries and has 
children, the problem of their legitimacy arises. Obviously, if the 
second marriage is valid, they are legitimate. But when the validity of 





31 9 Ohio. Dec. Repr. 3, 10 Bull. 16 (1883) . 

82 5 Ohio Jur. 620, 621. 

33 3 R.C.L. 802. 

34 Van Fossen v. State, 37 Ohio St. 317, 41 Am. Rep. 507 (1881). 

35 See note 30, supra. 

86 5 Ohio C. D. 488, 120 Ohio C. C. 584 (1896), sometimes cited Whalen v. 
State. 

87 Supreme Commandery, O.K.G.R. v. Everling, 20 Ohio C. C. 689, 11 Ohio C. 
D. 419 (1893). 

38 See note 21, supra. 
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the second marriage is successfully attacked and it is declared void or 
bigamous, a serious problem results. At common law, the generally 
accepted rule was that children born of a bigamous marriage were 
illegitimate.2® Fortunately, the Ohio legislature has remedied the 
situation. Section 10503-15 of the General Code declares: “The issue 
of parents whose mariage is null in law shall nevertheless be legiti- 
mate.” This positive legislation, plus the well established Ohio doctrine 
that the law favors legitimacy,*® protects the issue of any subsequent 
marriage by the deserted spouse, even though that remarriage is later 
declared a nullity or bigamous.*! 

In summary, a spouse deserted by an “Enoch Arden” not only 
faces social embarrassment, but serious legal problems as well. The 
Ohio Legislature has successfully met the problems of bigamy and the 
legitimacy of the children, should they not afford further relief to the 
abandoned spouse? The case law is inadequate and uncertain, and what 
certainty there is gives no protection to this spouse. Other states have 
shown that the problem can be met adequately by statute. It is hoped 
that the Ohio Legislature will soon see fit to meet this discomforting 
social problem in the same manner. 


James D. Primm, Jr. 





89 Blackburn v. Crawford, 70 U. S. (3 Wall.) 175, 18 L. Ed. 186 (1865); Com- 
ment, 7 Onto St. L. J. 87. 

40 Dirion v. Brewer, 20 Ohio App. 298, 151 N. E. 818 (1925); see cases collect- 
ed in 5 West’s Ohio Dig. 527, 528. 

41 Wright v. Lore, 12 Ohio St. 619 (1861); Gardner, Gdn. v. The B. F. Good- 
rich Co., 136 Ohio St. $97, 26 N. E. 2d 203 (1940). 











Recent Decisions 


COMMERCIAL ARBITRATION — ENFORCEMENT OF ARBITRATION 


AGREEMENTS — NORTH CAROLINA AND OHIO STATUTES COMPARED 


A building contract provided that any future controversy there- 
under was to be submitted to arbitration, stating that “the decision of 
the arbitrators shall be a condition precedent to any right of legal 
action that either party may have against the other.” A suit by the 
contractor was brought for alleged balance due on the contract; the 
defendant demurred on the ground that under the contract the plain- 
tiff must first resort to arbitration before he might maintain this action. 
The Superior Court overruled the defendant’s demurrer and the de- 
fendant appealed. Held, affirmed. The demurrer was rightly over- 
ruled since the arbitration clause concerning future controversies did 
not present a bar to action for breach of contract. Skinner v. Gaither 
Corp. 67 S. E. 2d 267 (North Carolina 1951). 


The decision is consistent with the North Carolina Uniform Arbi- 
tration Act which limits agreements to arbitrate to “any controversy 
existing between the parties at the time of the agreement to submit.” 
1 N. C. Gen. Stat. § 1-544 (1927). The statute, a verbatim passage of 
of the act as adopted by the National Conference of Commissioners on 
Uniform State Laws, might be termed a middle ground between the 
common law remedy of arbitration and statutes of North Carolina’s 
commercially-minded sister states, including Ohio and New York. 
See HANDBOOK ON THE NATIONAL CONFERENCE OF COMMISSIONERS ON 
UniFoRM STATE Laws and the Proceedings of the 35th Annual Meeting 
of 1925, 63-81. While the act has liberalized the common law rule by 
denying the right to rescind the contract to submit the existing con- 
troversy to arbitration once it is made [for prior law see Long v. 
Cormer, 181 N. C. 354, 107 S. E. 217 (1921); Williams v. Branning 
Mfg. Co., 153 N. C, 7, 68 S. E. 217 (1910)], it does not embrace agree- 
ments as to future disputes, nor does it expressly provide a procedure 
by which to procure a decree of specific performance for direct en- 
forcement of the agreement. STURGES, COMMERCIAL ARBITRATION AND 
Awarp 295 (1930); 3 Am. Jur. 856, 906; Comment. 6 N. C. L. Rev. 
363 (1928). 


It is interesting to compare the North Carolina statute with the 
Ohio Arbitration Statute, On1o Gen. Cope §12148-1 et seq. That act, 
adopted in 1931, followed the suggestion of the American Arbitration 
Association by repealing the former arbitration statute (OHIO GEN. 
Cope $12148). Under the present Ohio statute not only existing 
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disputes but also future disputes may be the subject of arbitration, 
Riley Stoker Corp. v. Jeffrey Mfg. Co., 28 Ohio L. Abs. 609 (1939); 
note, 4 Cin. L. Rev. 64; also, direct enforcement by specific performance 
of the arbitration agreement is provided for. On10 Gen. Cope §12148-3; 
See Utility Worker's Union of America v. Ohio Power Co., 36 Ohio 
Op. 324, 77 N.E. 2d 631 (1947); Red Cross Line v. Atlantic Fruit Co., 
264 U. S. 109 (1923); 3 Am. Jur. 909. And, under Onto Gen. Cope 
§12148-2, the question in the principal case, supra, would have been 
decided in favor of the defendant, since the Ohio act provides for 
indirect enforcement, and breach of the agreement is a bar to an action 
in a court of law. Columbus Fruit and Vegetable Coop. Ass’n. v. Reeb, 
2 Ohio Op. 109 (1934); 3 O. Jur. §17 (1943 Cum. Supp. 445). Demur- 
rer is not the proper method to invoke the arbitration clause, how- 
ever. Section 12148-2 of the General Code provides that an application 
for stay of proceedings must be used to invoke this indirect enforce- 
ment. Columbus Fruit and Vegetable Coop. Ass'n. v. Reeb, supra. A 
third method of enforcement under the Ohio act is provided by 
collateral enforcement. On10 GEN. Cope §12148-4 gives the court juris- 
diction to appoint arbitrators empowered to proceed with the arbitra- 
tion. See American Laundry Mchy. Co. v. Prosperity Co., 27 Ohio Op. 
393 (1944). 


From this necessarily limited comparison of the two statutes, it 
may be seen that Ohio, unlike North Carolina, has hurdled the com- 
mon-law barriers against commercial arbitration, i.e., limitation to 
existing disputes, and insufficient enforcement of the agreements. It 
is interesting to note that among the states embracing the statutes as 
adopted by Ohio are the commercial states: New York, New Jersey, 
Massachusetts, California, Pennsylvania and Michigan. What has been 
the driving force compelling these states to adopt such radical legisla- 
tion upheaving the common law roots? Obviously, dissatisfaction with 
the delay, expense and technicalities of the courts, and the inability of 
inexpert juries to understand specialized cases, all play a part. See 
Comment, 19 Micu. St. Bar J. 626 (1940). The success of arbitration 
statutes in other states, however, has been the affirmative argument for 
passage in Ohio. Now that the archaic provisions are removed from 
the law, an increasing number of agreements to arbitrate are being in- 
corporated not only in general contracts, but also in by-laws or articles 
of membership of trade associations and chambers of commerce. See 
KELLOR, AMERICAN ARBITRATION Ch. XVI (1948). Where such agree- 
ments are sustained by a statute making them irrevocable and 
specifically enforceable, their use not only insures arbitration in lieu 
of litigation, but also, in many cases, tends to prevent even arbitrations. 


Victor F. Greenslade. 
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ConFLictT oF Laws — FuLt FAITH AND CREDIT — ENFORCEMENT OF 


FoREIGN DEATH STATUTES 


Administrator brought a wrongful death action in a Wisconsin 
court against the individual defendant and an insurance company. 
Decedent and both defendants were residents of Wisconsin, but, since 
the defendant had been fatally injured in an automobile accident in 
Illinois, the administrator based his claim upon the Illinois wrongful 
death statute. The trial court dismissed the complaint on the ground 
that the Wisconsin wrongful death statute, creating a right of action 
for wrongful death “provided that such action shall be brought for a 
death caused in this state” was declaratory of a local policy against 
entertaining actions based upon the death statutes of sister states. 
The Wisconsin Supreme Court affirmed. Hughes, Adm. v. Fetter, et al., 
257 Wis. 35, 42 N.W. 2d 452 (1950). On appeal to the United States 
Supreme Court, Held, reversed. The local policy of Wisconsin is in 
contravention of and must give way to the unifying policy of the full 
faith and credit clause of the United States Constitution. Hughes, 
Adm. v. Fetter, et al., 341 U.S. 609 (1951). 

In the principal case the Court reaffirmed the rule that Article IV, 
§1 of the United States Constitution does not require automatic sub- 
ordination of local policy to foreign law in all cases. Pink v. A.A.A. 
Highway Express, 314 U.S. 201, 210 (1941); Alaska Packers Ass’n. v. 
Industrial Accident Commission, 294 U.S. 532, 547 (1935). However, 
there are at least two kinds of actions in which the full faith and credit 
clause, despite the existence of a contrary local policy, has been regular- 
ly employed to require forum recognition of rights arising under the 
laws of sister states. These are (1) actions which involve forum recogni- 
tion of the constitutions or by-laws of fraternal benefit associations or 
the pertinent statutes of the states in which these associations are organ- 
ized, Modern Woodmen of America v. Mixer, 267 U.S. 544 (1925); 
Order of Commercial Travelers v. Wolfe, 331 U.S. 586 (1947), and 
(2) actions brought against non-resident stockholders to enforce the 
assessment statutes of the state of incorporation. Converse v. Hamilton, 
224 U.S. 243 (1912); Broderick v. Rosner, 294 U.S. 629 (1935). Both 
situations rest upon the superior consideration accorded the law of the 
state of incorporation because of the relationship voluntarily entered 
by the members of either type of association. See, e.g., Order of Com- 
mercial Travelers v. Wolfe, supra at 605, and Broderick v. Rosner, 
supra at 643 for discussions of this rationale. 

Application of Art. IV, §1 to workmen’s compensation statutes, 
first viewed as requiring strict observance by the forum state of the 
statute of the state of employment, Bradford Electric Light Co. v. 
Clapper, 286 U.S. 145 (1932), has been all but eliminated by subsequent 
decisions permitting the forum to enforce its own statute when it has 
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a significant governmental interest in the affair. Alaska Packers Ass’n. 
v. Industrial Accident Commission, supra; Pacific Employers Insur- 
ance Co. v. Industrial Accident Commission, 306 U.S. 493 (1939). 
Compulsory application of foreign law is also required by Art. IV, §1 
in actions based on contracts completed in sister states, where the 
forum’s only connection with the transaction is that the action was 
brought in its courts. John Hancock Insurance Co. v. Yates, 299 U.S. 
178 (1936). For a similar result, based on the due process and con- 
tracts clauses, see Home Insurance Co. v. Dick, 281 U.S. 397 (1930). 

The principal case falls in none of these categories. Justice 
Frankfurter in his dissent emphasized that Illinois had no interest in 
the matter which could justify forcing Wisconsin to forego its policy 
and enforce the law of Illinois. However, the decision is in line with 
the general rule of conflicts that the law of the state where the fatal 
injury occurs governs this type of action. This rule is mechanically ap- 
plied where no exclusionary policy of the forum is in issue. BEALE, 
Tue Conr.ict oF Laws 1305 and cases cited. 

No Wisconsin policy against enforcement of wrongful death 
statutes in general was involved in the instant case since the Wisconsin 
statute itself provided for the enforcement of the action where the 
cause of death occurred in that state. Wis. Stat., §331.03 (1949). The 
Wisconsin policy was formulated either to prevent burdening its courts 
or to retaliate for the Illinois act which also prevents the enforcement 
of the wrongful death statutes of other states in the Illinois courts. 
Smith-Hurd’s II]. Ann. Stat., c. 70, $81, 2 (1936). Neither reason seems 
substantial in comparison to.the greater interest in unrestricted en- 
forcement in state courts of rights validly arising under the public acts 
of sister states. 

Although the principal case contains some limiting language, 
the Supreme Court recently refused to hold valid a distinction drawn 
by the United States Court of Appeals for the Seventh Circuit in a 
case arising under the Illinois wrongful death act, supra, which also 
embodies an exclusionary policy. First National Bank of Chicago v. 
United Air Lines, 190 F. 2d 493 (1951). In that case the court dis- 
tinguished the instant decision on the ground that the Wisconsin 
policy, which precluded the enforcement of the wrongful death statutes 
of sister states under any circumstances, might have resulted in a 
denial of any remedy to the plaintiff when the defendant could be 
serviced only in Wisconsin, while the Illinois statute did not present 
the same danger since enforcement of the foreign statute in the Illinois 
courts is permitted when the defendant cannot be serviced in the state 
in which the plaintiff's right of action arose. Upon review, however, 
the Supreme Court held the principal case controlling, First National 
Bank of Chicago v. United Air Lines, 72 Sup. Ct. 421 (1952), a result 
which indicates continued employment of the full faith and credit 
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clause to invalidate state exclusionary rules based on insubstantial 
local policy whether or not relief is available elsewhere. 


Anthony R. De Santo. 


EVIDENCE — ADMISSIBILITY OF CONFESSIONS OBTAINED 


DurinG ILLEGAL DETENTION 


Petitioner was convicted in a District Court of Nebraska of man- 
slaughter. The Supreme Court of Nebraska affirmed the conviction 
over the objection that the admission of petitioner’s confession violated 
the Fourteenth Amendment of the Federal Constitution. Petitioner, 
a 38 year old Mexican farm hand who could neither speak nor write 
English, claimed that confessions of homocide made to Texas authori- 
ties after he had been in illegal custody for 25 days and while without 
the advice of counsel and prior to his arraignment, were involuntary 
and obtained in violation of the requirements of due process. Held, 
conviction affirmed. Nebraska, in admitting the confessions, neither 
violated federal requirements of due process nor standards of decency 
and justice. Due process requires only that the confession be voluntary. 
Gallegos v. State of Nebraska, 342 U.S. 55 (1951). 

State courts almost uniformly have admitted any confession that 
is deemed to be voluntary and trustworthy, regardless of the method 
used to obtain it. People v. Viti, 408 Ill. 206, 96 N.E. 2d 541 (1951); 
Commonwealth v. Bryant, 367 Pa. 1385, 79 A. 2d 193 (1951); See 3 
Wigmore, Evidence §822 (3rd ed. 1940) ; 94 A.L.R. 1036 (1934). That 
the confession was obtained during a period of illegal detention in 
violation of an arraignment statute has not in itself required exclusion 
of the confession as evidence, although it may be considéred in de- 
termining if the confession was involuntary. State v. Pierce, 4 N.J. 252, 
72 A. 2d 249 (1950). 


Prior to 1943 the Supreme Court of the United States used the 
same test in reviewing federal criminal cases. Wilson v. United States, 
162 U.S. 613 (1896); Wan v. United States, 266 U.S. 1 (1924). In 1943, 
however, the Court added to the voluntary-trustworthy test the stipula- 
tion that the confession, even though voluntary, would be excluded if 
it had been obtained during a period of detention illegal because of a 
failure to arraign the accused before a committing magistrate. Like 
most state arraignment statutes, Rule 5 (a) of the Federal Rules of 
Criminal Procedure requires an arresting officer to take the arrested 
person before the nearest committing officer without unnecessary delay. 
Thus, if federal officers violate this rule, any confession obtained dur- 
ing the period of illegal detention will not be admitted as evidence in 
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court. McNabb v. United States, 318 U.S. 332 (1943); Upshaw v. 
United States, 335 U.S. 410 (1948) . Since the reason for this new doc- 
trine is to abolish unlawful detention, a confession to one crime, made 
while the accused was in lawful custody concerning another crime, is 
admissible even though the accused had not been arraigned on the 
crime to which he confessed. United States v. Carignan, 342 U.S. 
36 (1951). 


The Court stated in the McNabb case, supra, that the illegal de- 
tention rule was merely a rule of evidence which it had the right to 
require in the federal court system but which it could not impose 
upon the states. Prior to the McNabb case, supra, in reviewing cases 
from state courts, the Court had used the voluntary-trustworthy test. 
Chambers v. Florida, 309 U.S. 227 (1940); White v. Texas, 310 U.S. 
530 (1940). In several cases following the McNabb case, supra, how- 
ever, the Court came very close to stating that illegal detention in 
violation of arraignment statutes was in itself so “inherently coercive” 
that it was a deprivation of due process. Ashcraft v. Tennessee, 322 U.S. 
143 (1944); Malinski v. New York, 324 U.S. 401 (1945) ; Haley v. Ohio, 
332 U.S. 596 (1948). The states were beginning to feel the effect of the 
McNabb rule. In the Ashcraft case, supra, the Court disregarded the 
voluntary-trustworthy test and relied heavily on the fact that the con- 
fession had been obtained while the accused was held incommunicado 
during a 36 hour delay in arraignment. Mr. Justice Jackson declared in 
his dissent that the Court had forgotten the voluntary-trustworthy test 
and was punishing police practices. Apparently the Supreme Court 
was beginning to demand the same civilized standards of state police 
that it demanded of federal police. In his concurring opinion in the 
Malinski case, supra, Mr. Justice Frankfurter not only condemned 
delay in arraignment for the purpose of obtaining a confession, but 
intimated that in itself it might be a deprivation of due process. In the 
Haley, case, supra, Mr. Justice Douglas, speaking for the Court said, 
“The Fourteenth Amendment prohibits the police from using the 
private, secret custody of either man or child as a device for wringing 
confessions from them.” In the following year the Supreme Court 
reversed three more cases where the arraignment had been delayed for 
the purpose of obtaining a confession, even though the Court felt the 
confessions were trustworthy. Watts v. Indiana, 338 U.S. 49 (1949); 
Turner v. Pennsylvania, 338 U.S. 62 (1949) ; Harris v. South Carolina, 
338 U.S. 68 (1949) . In a dissent to two of these three companion cases, 
338 U.S. 52, 62 (1949), Mr. Justice Jackson raised the query that “Each 
of these murders was unwitnessed, and the only positive knowledge on 
which a solution could be based was possessed by the killer... . The 
seriousness of the Court’s judgment is that no one suggests that any 
course held promise of solution of these murders other than to take the 
suspect into custody for questioning. The alternative was to close the 
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books on the crime and forget it, with the suspect at large. This is a 
grave choice for a society in which two thirds of the murders are 
closed out as insoluable . . . . Is it a necessary price to pay for the 
fairness which we know as ‘due process of law’?” 

In spite of Mr. Justice Jackson’s cogent dissent, it appeared that 
the Supreme Court was ready to demand obeyance to the various state 
arraignment statutes as a requirement of due process, although the 
Court had been influenced in each of the cases by other factors, e.g., 
the age of the petitioner, Haley v. Ohio, supra. 

These strong Supreme Court opinions condemning the use of 
confessions obtained during illegal detention made it seem likely that 
many state courts would themselves require observance of their ar- 
raignment statutes. Only a few states, however, have even acknowledged 
the persuasiveness of the McNabb doctrine. e.g. State v. Kotthoff, 67 
Idaho 319, 177 P. 2d 474 (1947); Commonwealth v. Mayhew, 297 Ky. 
172, 178 S.W. 2d 928 (1944). The majority flatly refuse to follow it on 
the grounds that if a confession is trustworthy it would be an injustice 
to society to deny its use in evidence against a criminal solely because 
of the manner in which it was obtained. People v. Brocamp, 307 Ill. 
448, 138 N.E. 728 (1923); Owens v. State, 133 Miss. 753, 98 So. 233 
(1923). This refusal to follow the McNabb rule is inconsistent with the 
reasoning these same states use in excluding evidence obtained by an 
illegal search or seizure—evidence which is much more reliable and 
trustworthy than an illegally obtained confession. People v. Lazenby, 
403 Ill. 95, 85 N.E. 2d 660 (1949); Winston v. State, 209 Miss. 799, 48 
So. 2d 513 (1951). If a person cannot pose as the accused’s attorney in 
order to get an admissible confession, even though that confession 
would likely be trustworthy, it is inconsistent to allow him to obtain 
one by violation of a statute. Yet at least one state even permits this 
inconsistency. People v. Barker, 60 Mich. 227, 27 N.W. 539 (1886). 
Again, many states, though refusing to follow the McNabb rule itself, 
follow a theory of public policy similar to that behind the McNabb 
rule when they refuse to convict a person who has been the victim 
of police entrapment. People v. Lee, 9 Cal. App. 2d 99, 48 P. 2d 1003 
(1935) ; State v. Hicks, 326 Mo. 1056, 33 S.W. 2d 923 (1931); see 22 
C.J.S., Criminal Law sec. 45. 

People familiar with the third degree practice maintain that the 
only effective way to eliminate it is by a requirement that the arrested 
person be immediately arraigned before a magistrate. 3 Wigmore, 
Evidence §851 (3rd ed. 1940); Report on Lawlessness in Law Enforce- 
ment, National Committee on Law Observance and Enforcement 
(1931). Once before a magistrate, the accused is told of his rights; he 
may secure counsel and obtain the assistance of his friends. These 
rights he can not exercise while he is being held incommunicado by 
the police. To remove the inducement to resort to such illegal practices 
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as the third degree, the courts should deny the use of any fruits these 
practices may produce. 

Before the instant case, many people hoped and felt the day was 
near when the Supreme Court would eliminate illegal detention and 
its offspring, the third degree, by making immediate arraignment a 
requirement of due process. In the instant case, however, the Court has 
apparently abandoned its crusade to compel observance of arraign- 
ment statutes by state officials. The Court disregarded such cases as 
Ashcraft v. Tennessee, supra, and Haley v. Ohio, supra, where stress 
had been laid upon violation of arraignment statutes and third degree 
methods of police as being violations of due process. Perhaps the in- 
stant case is distinguishable upon the ground that the petitioner’s con- 
fession came early in the 25 day period of illegal detention. At any 
rate, it is hoped that the Court’s step backward is only temporary, and 
some day soon it will declare secret, illegal detention of an accused for 
the purpose of obtaining a confession to be a violation of due process 
in itself. 


Duane L. Isham. 


Loca GOVERNMENT Law — MUNICIPAL POWER TO 


DEFINE CRIMES 


The defendant was convicted of violating Section 943-2 of the 
General Ordinances of the City of Dayton, Ohio, which defined 
criminal assault and battery in the exact terms of Ohio General Code 
Section 12423, but which provided a greater maximum penalty than 
the statute. The maximum penalty provided by the ordinance was 
$1,000 or one year imprisonment or both, while the maximum penalty 
under the statute was only $200 or six months imprisonment or both. 
The defendant contended that a municipality has no power to define 
assault and battery as a crime. On appeal, held, affirmed. A munici- 
pality has constitutional authority to adopt and enforce a penal 
ordinance defining assault and battery. City of Dayton v. Miller, 154 
Ohio St. 500, 96 N.E. 2d 780 (1951). 

Until 1912 all municipal police power in Ohio was derived by 
delegation from the General Assembly. Under this system, although 
the General Assembly did not delegate the power to define and punish 
felonies, they did delegate the power to define and punish certain 
misdemeanors. Assault and battery was not among them. City of 
Wellsville v. O’Connor, 14 Ohio Cir. Dec. 689 (1902). 

In 1912 the people of Ohio substantially modified the pattern of 
complete legislative supremacy by approving the Home Rule Amend- 
ment to the Constitution. This amendment directly grants the cities 
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and villages authority “to adopt and enforce within their limits such 
local police, sanitary and other similar regulations, as are not in con- 
flict with general laws.” Ohio Const. Art. XVIII, §3. By this grant the 
municipalities and the state exercise the police power concurrently in 
prohibiting and punishing criminal acts. Greenberg v. City of Cleve- 
land, 98 Ohio St. 282, 120 N. E. 829 (1918) . The courts have consistent- 
ly held that assault and battery ordinances are within the scope of the 
municipal police power. Kearney v. Cincinnati, 29 Ohio Dec. N.P. 594 
(1919); In Re Calhoun, 87 Ohio App. 193, 94 N.E. 2d 388 (1949); 
Matthews v. Russell, 87 Ohio App. 443, 95 N.E. 2d 696 (1949). 

Since a municipality's power to define a crime and provide 
punitive sanctions is no longer in question, the issue has become one 
of limitation. May a municipality define a major crime such as arson, 
robbery or larceny, and provide penalties greater than one year 
imprisonment? 

The ordinance in the principal case illustrates the extent of 
municipal police regulation to date. This is the first criminal assault 
and battery ordinance to be held valid by the Supreme Court of Ohio. 
The opinion expresses no limit to the type of crime that a municipality 
may define. The penalty imposed by the ordinance is severe. It not 
only exceeds the penalty in the Ohio Statute by a wide margin, but if 
the imprisonment provided was for one more day, it would be the 
equivalent of a felony under federal statutes. 18 U.S.C. §1 (1948). 


Limitation on municipal police power is provided in the Home 
Rule Amendment, which requires that an ordinance must not conflict 
with the general laws of the state. As this has been interpreted, conflict 
arises only when particular conduct of citizens is both authorized by 
a statute and prohibited by an ordinance, or vice versa. Village of 
Struthers v. Sokol, 108 Ohio St. 263, 140 N.E. 519 (1923). The applica- 
tion of this rule creates difficulties, but it is certain there could be no 
conflict, in this sense, if a municipality would adopt in an ordinance 
the exact language of a statute defining a major crime. The ordinance 
and the statute would then be prohibiting the same conduct. 


The non-conflict clause does not limit the municipal power to 
provide punitive sanctions, since a penalty does not alter the rule 
of conduct required by the statute. Though the ordinance might im- 
pose a greater penalty than the statute, the same conduct would still 
be prohibited. Youngstown v. Evans, 121 Ohio St. 342, 168 N.E. 844 
(1929); Leipsic v. Folk, 38 Ohio App. 117, 176 N.E. 95 (1931); In re 
Calhoun, 87 Ohio App. 193, 94 N.E. 2d 388 (1949); Matthews v. Rus- 
sell, 87 Ohio App. 443, 95 N.E. 2d 696 (1949). 

The General Assembly cannot use the non-conflict clause to limit 
expressly the municipal power to define crimes and provide punish- 
ment. No conflict with a statute expressly limiting the punishment an 
ordinance may impose is created by the adoption of a penal ordinance 
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exceeding that limit, since the statute does not prescribe a general 
rule of conduct to be followed by citizens, but merely regulates munici- 
pal legislative action. Youngstown v. Evans, supra; Matthews v. Russell, 
supra. A statute that limits the type of crime of a municipality may 
define would be ineffective for the same reason. 


The only constitutional limitation on the severity of punishment 
is that forbidding the infliction of “cruel and unusual punishments.” 
Ohio Const. Art. I §9. No matter how severe, the amount of fine or 
length of sentence imposed does not constitute “cruel and unusual 
punishments.” Holt v. State, 107 Ohio St. 307, 314, 140 N.E. 349 (1923); 
In Re Calhoun, supra. 


Since there is no effective express limitation in the Constitution 
and the General Assembly cannot provide a limitation, what, if any- 
thing, will restrain the municipalities from defining major crimes? 

The fundamental rule that the sovereign alone can create a 
crime is no longer a restraint on Ohio municipalities. This restraint 
was removed by the sovereign, the people of Ohio, when the power to 
define crimes was constitutionally delegated to the municipalities. The 
issue now is, did the sovereign intend to delegate to municipalities the 
power to create major crimes? 


The sovereign’s intent is not clear, but a strong historical argu- 
ment can be made that the power to define major crimes was not in- 
tended to be delegated. The basis of the argument is the fact that this 
power has never been delegated to cities anywhere else in the United 
States. If the delegation of such an extraordinary power had been 
intended, presumably there would have been a sharp conflict of opinion 
among the Constitutional Convention delegates, followed by long 
debates. The Constitutional Convention Debates of 1912 contain no 
such discussion. 


Since no local government has attempted to define a major crime, 
the courts have not been required to rule on the extent of the sub- 
stantive home rule power. The only judicial expression is a syllabus 
which states that the power to define a felony is lodged in the General 
Assembly exclusively. State v. O’Mara, 105 Ohio St. 94, 136 N.E. 885 
(1922); approved in, State v. Steele, 121 Ohio St. 332, 168 N.E. 847 
(1929) . This syllabus does not solve the problem since the principle of 
law here being considered was neither in issue nor discussed in the 
majority opinion of either case. There is no assurance the Supreme 
Court would rule the same way if that question were in issue. 

The sweeping general language used in the Home Rule Amend- 
ment leaves the police power of Ohio municipalities uncertain. A 
literal interpretation would allow the municipalities to define major 
crimes, but the history of the amendment suggests an implied limita- 
tion. If a constitutional convention is voted in 1952, that body might 
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find it advantageous to propose an amendment to resolve this un- 
certainty rather than leave it for interpretation by the courts at a 
later date. 


Charles E. Shanklin. 


SALES AND UsE Tax — EXEMPTIONS 


The taxpayer was in the business of manufacturing and selling 
concrete by the “transit mix” method. A mixer was mounted on a 
motor truck chassis and the mixing or manufacture of the concrete 
occurred during the time the mixer and its contents were being trans- 
ported to the location where the concrete was to be delivered and 
utilized. The concrete mixing apparatus and the motor truck chassis 
were separate units and were separately purchased from different 
sources. 

The Tax Commissioner of the State of Ohio entered an order 
levying an assessment of sales and use taxes on the truck chassis. The 
order was affirmed by the Board of Tax Appeals. On appeal, held, 
affirmed. The truck chassis were not employed directly in the pro- 
duction of tangible personal property for sale by manufacturing with- 
in the meaning of the Sales and Use Tax Acts. W. E. Anderson & Sons 
Co. v. Glander, Tax Comm’r., 154 Ohio St. 561, 97 N. E. 2d 29 (1951). 

The Ohio General Code exempts from the sales and use taxes 


items where “. . . the purpose of the consumer is . . . to use or consume 
the thing transferred directly in the production of tangible personal 
property for sale by manufacturing, processing, . . . .” Onto GEN. 


Cope §$5546-1, 5546-25. 


Since the adoption of the Ohio Sales Tax law in 1934, Section 
5546-1 has undergone several changes. A consideration of these changes 
is helpful in ascertaining the legislative intent. 

In its original form the statute, On10 Gen. Cope $5546-1, read: 
“Retail sale’ and ‘Sale at retail’ include all sales excepting those in 
which the purpose of the consumer is. . . to use or consume the thing 
transferred in manufacturing, retailing, processing, or refining or in 
the rendition of a public utility service.” 115 Ohio Laws, pt. 2, 306 
(1934). The statute was later amended to add the word “mining” 
after the word “refining”. 116 Ohio Laws 242 (1935). The pertinent 
part of the statute was then changed to its present form of: “. . . to 
use or consume the thing transferred directly in the production of 
tangible personal property for sale by manufacturing, . . . processing, 
...mining, ....” 116 Ohio Laws, pt. 2, 70 (1935). There have been 
several other amendments to this section but they are not relevant to 
this discussion. 
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From the history of such statutory changes, it appears that the 
exception was first intended to cover certain industries. These in- 
dustry-wide exceptions were finally restricted to include the sales and 
use of only those items of tangible personal property, in an industry, 
used or consumed directly in producing tangible personal property for 
sale. Fyr-Fyter Co. v. Glander, Tax Comm’r., 150 Ohio St. 118, 80 N.E. 
2d 776 (1948). 

A fundamental objective of the Ohio Sales Tax Act is to prevent 
a pyramiding of taxes. The tax, therefore, is levied wherever possible 
on the sale to the ultimate consumer. Under the original act practically 
anything purchased by a manufacturer was exempt. This was following 
the above stated policy to the utmost since any cost to the manufacturer 
is ultimately passed on to the final consumer. A conflict arose between 
this objective of no double taxation and that always present objective 
of raising revenue. As a result the present form of the statute was 
adopted so as to bring these objectives into balance. See 11 Onto St. 
L. J. 143 (1950) . 

Recently there have been many cases interpreting this statute. 
The courts have said that for the purchase of an item to be excepted 
from taxation under this section the item must be indispensable to, 
and directly connected with, the actual manufacture or processing of 
the particular article to be sold. Jackson Iron & Steel Co. v. Glander, 
Tax Comm’r., 154 Ohio St. 369, 96 N.E. 2d 21 (1950). 

In the field of transportation equipment, the means of transporta- 
tion is exempt from the sales or use tax only when the transportation 
is a part of the processing. The court in Tri-State Asphalt Corp. v. 
Glander, Tax Comm’r., 152 Ohio St. 497, 90 N.E. 2d 366 (1950) held 
that boom and bucket cranes that had the sole use of conveying in- 
gredients to the place of processing were not within the exception to 
the tax. In Dye Coal Co. v. Evatt, Tax Comm’r., 144 Ohio St. 233, 58 
N.E. 2d 653 (1944), the court held that the purchase of trucks for use 
in conveying coal from the pits to a tipple where such coal was cleaned 
and graded for shipment was exempt from taxation for the reason 
that such was a part of mining. The holding in Crowell-Collier Pub. 
Co. v. Glander, Tax Comm’r., 155 Ohio St. 511, 99 N.E. 2d 649 
(1951), was that a line conveyer used to convey bundles of magazines 
from the mailing room to railroad cars and trucks was not exempt 
from the sales tax because “the production is completed when the 
conveyer picks them up.” 

The principal case follows this narrow interpretation of the word 
“directly” and tends to extend this interpretation by permitting 
an exception of only that part of the, item that is directly used in 
production. 


William H. Schneider. 
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WorKMEN’s COMPENSATION — THIRD PARTY LIABILITY 


The defendant, who owned and personally operated one of the 
trucks in his trucking business, invited the plaintiff to sell vegetable 
produce from the open tail-gate of the truck. The defendant employed 
truckers and had elected to be bound as an employer under the Illinois 
Workmen’s Compensation Act. The plaintiff and his employer were 
also under the Act. Injured by the personal negligence of the de- 
fendant in operating his truck, the plaintiff brought a common law 
action for damages, contending that Section 29 of the Illinois Work- 
men’s Compensation Act, which limits an injured employee to com- 
pensation when injured by a negligent third party also “bound by 
this Act,” was applicable only to third party employees and not third 
party employers directly causing the injury. The lower court dismissed 
the suit on the basis of the Illinois Act. On appeal, held, affirmed. 
Section 29 of the Workmen’s Compensation Act provides compensation 
as the exclusive remedy available to the plaintiff. Petrazelli v. Propper, 
409 Ill. 365, 99 N.E. 2d 140 (1951). 


Under Section 29 of the Illinois Workmen’s Compensation Act, 
where the employer, his injured employee, and the negligent third 
party are all “bound by this Act”, the common law right of action of 
the employee is “abolished.” In these circumstances, the employee is 
given compensation and his cause of action is transferred to his em- 
ployer, who may sue the third party to recover damages not exceeding 
the aggregate amount of compensation payable to the injured employee 
under the Act. Int. Rev. Stat. c. 48 §29 (1947). Prior to the instant 
case, two types of cases involving third party liability under Section 
29 of the Illinois Workmen’s Compensation Act had arisen; actions 
against a third party employee, Thorton v. Herman, 380 Ill. 341, 43 
N.E. 2d 934 (1942), and actions against a third party employer under 
the doctrine of respondeat superior, Stevens v. Illinois Central R.R., 
306 Ill. 370, 137 N.E. 2d 859 (1923). In both types of action the in- 
jury had been caused by a third party employee rather than a third 
party employer. Thus, although the Court in both situations limited 
the injured employee to his remedy of compensation and stated that 
“bound by this act” as used in Section 29 included third party em- 
ployers as well as third party employees, there was some doubt 
whether, in reality, the Act did not provide a personal defense to 
third party employees transferable to third party employers only in 
suits based on the doctrine of respondeat superior. The instant case, 
involving as it did a third party employer directly responsible for the 
injury, settled that doubt. Third party employers are directly pro- 
tected by Section 29 of the Act. 


The rationale of these decisions has been that Section 29 should 
be read in the context of the entire Workmen’s Compensation Act, 
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and interpreted in the light of the public policy behind the Act, that 
accidents caused in industry are to be borne as a part of the cost of 
production in that industry. Hays v. Illinois Terminal Transportation 
Co., 363 Ill. 397, 2 N.E. 2d 309 (1936). A more detailed analysis of 
the public policy behind Section 29 of the Illinois Act can be found in 
Dopp, ADMINISTRATION OF WORKMEN'S COMPENSATION 611-616 (1936) 
where it is stated, “Suits against third parties have been less advan- 
tageous to the injured employee than collection of compensation. 
This is due to slow payment if judgment is received, lump sum 
payment, and high cost of litigation imposed on the employee, all of 
which the Workmen’s Compensation Act intended to cure.” In other 
words, Section 29 by forcing the employee to resort to the Act ex- 
clusively, in the majority of cases should leave him in a better position. 
Another explanation of Section 29 may be found in WricHt, SusrRo- 
GATION UNDER WoRKMEN’S COMPENSATION Acts 1 (1948) which states 
that a major purpose of subrogation provisions such as Section 29 is 
to grant a method of relief to innocent employers, and at the same 
time to prevent exorbitant claims against third parties who have ac- 
cepted the Act and are sharing in its burdens. While the rationale of 
the Illinois Court and the analysis of both Dodd and Wright are 
correct in theory, the desired results are not always achieved in 
practice. The injured party’s employer often contests awards resulting 
in delay of the receipt of compensation by the employee. In turn, 
this delay often prevents compensation from being fixed and de- 
termined until the Statute of Limitations has run, barring recovery 
by the employer against the negligent third party. See 7 Cut. L. Rev. 
569 (1939-40). The Illinois Court in recognition of this problem has 
stated, “ . . . we feel bound to hold that the right of the employer to 
sue is not a new cause of action created by Section 29, but is the 
employees right of action taken from him and transferred to the 
employer. We recognize this construction will in many cases defeat 
recovery from the third party under Section 29, for it seems quite 
clear that the employer is in no position to commence suit to en- 
force his right of action until the damage he has sustained have been 
fixed and determined.” Schlitz Brewing Co. v. Chicago R.R., 307 Iil. 
$22, 138 N.E. 658 (1923). 


Other states, recognizing that all inclusive subrogation provisions 
do not solve every problem, have used such provisions only where the 
third party is a fellow employee, or at least working on the same 
project. Caira v. Caira, 296 Mass. 448, 6 N.E. 2d 431 (1937); Wricut, 
SUBROGATION UNDER WorRKMEN’S COMPENSATION AcTs c. IV (1948). 
Ohio’s Workmen’s Compensation Act contains no subrogation pro- 
visions whatsoever. On10 GEN. Cove §1465-37 et seq. 

The instant case, the first under Section 29 of the Illinois Act in- 
volving an injury directly caused by a third party employer, has 

















118 OHIO STATE LAW JOURNAL [Vol. 13 


clearly established that under the Act third party employers as well 
as third party employees are directly covered. Although the result 
reached is consistent with the public policy behind the Act, the ad- 
ministration of Section 29 still leaves many problems to be solved. 


Harold Talisman. 














